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Metz, Respondent, vs. Eppy, Appellant. 


i. The supreme court will not reverse a judgment in a suit for wages origina- 
ting before a justice of the peace, because the plaintiff was allowed to re- 
cover in the appellate court upon a quantum meruit, when the account filed 
stated a contract. In actions commenced before justices, a variance, to be 
fatal, must go to the substance of the action, and not merely to the form. 

2. That a verdict was against the weight of evidence is no ground for a reversal. 


Appeal from St. Louis Law Commissioner’s Court. 


Action commenced before a justice of the peace for a balance 
of wages as clerk. The plaintiff filed an account, in which he 
charged the defendant with his salary at the rate of $41 66a 
month up to January Ist, 1854, without stating whether it was 
under a contract or not. After the Ist of January, and up to 
March 3d, 1854, when the plaintiff left, the defendant was 
charged in the account with a salary of $50 a month, under an 
alleged contract. The credit side of the account consisted 
of cash and goods, and the balance claimed by plaintiff was 
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$86 02. At the trial de novo, before a jury in the law com- 
missioner’s court, upon appeal, the plaintiff, without attempting 
to prove a contract, offered and was allowed to prove the worth 
of his services from January 1st to March 3d, 1854, to which 
the defendant excepted. There was a verdict for the plaintiff 
upon the evidence for the full amount of his claim, without in- 
structions asked. The defendant afterwards filed his bill of 
exceptions and appealed. 

R. S. Voorhis, for appellant. 1. The court below erred 
in allowing the plaintiff to waive the contract and proceed on a 
quantum meruit. (3 Phill. Ev. 108. 18 Johns. 169. 1 
Johns. 414. 3 Mo. 366. 8 Mo. 118, 517.) 2. The verdict 
greatly preponderated against the weight of evidence. (11 
Mo. 629. 13 Mo. 308.) 

4. V. Hofer, for respondent. 








RyLanD, Judge, delivered the opinion of the court. 


1. This was a suit commenced originally before a justice of 
the peace, thence taken by appeal to the law commissioner’s 
court, where judgment was obtained against the defendant, and 
the case is brought here by appeal. 

In this court, the defendant by his counsel alleges that the 
cause of action appears to have been for wages as a clerk—a 
guantum meruit—and the evidence shows it was on a special 
contract for so much money per month as clerk, and therefore 
not properly a guantum meruit. 

The answer to this is, that the same cause of action was tried 
in both courts. The cause, as set forth before the justice, was 
tried de novo in the law commissioner’s court. These proceed- 
ings before the justices are generally conducted very loosely, 
without regard to specific distinctions of actions; and if the 
same cause, the same subject matter of the action was tried in 
the appellate court as was tried in the magistrate’s court, that 
is enough. The law requires that it shall be the same cause of 
action tried on the appeal that was tried before the justice, so 
as to avoid surprise. 
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Now this being the same cause, the same subject matter of 
account between these parties, tried in both courts, it is suffi- 
cient ; and this court will not look into any technical inaccura- 
cies as to the name of the action, whether it be for work and 
labor, or on account for wages, or guantum meruit, or on 
special agreement. We shall not reverse for any such imper-- 
fections. So the record shows us it was the same subject mat- 
ter tried both times between these parties, we shall be content 
and not interfere. 

2. This court has long since decided that the verdict being 
against the weight of evidence, is no ground for reversal. No: 
instructions were asked of the law commissioner in this case. 
The matter was left, upon the evidence, to the jury, and their 
finding will not be set aside by this court, even where they find 
against the weight of evidence. It is their peculiar province to: 
weigh the evidence, and we will not interfere in such cases. 

Let the judgment be affirmed, the other judges concurring, 





SKINNER, Appellant, vs. THompson, Respondent. 


1. The trustee in a deed of trust upon a stock of goods seized in an attachment: 
suit may interplead for the goods or their proceeds, although he has sold 
under the deed of trust since the sale under the attachment. 


Appeal from St. Louis Law Commissioner’s Court. 


In addition to the facts stated in the opinion of the court, it 
was found by the court below that the property was attached on 
the 19th of February, and sold by the constable under an or- 
der of court on the 2d of March following; and that it was 
sold by the trustee under the deed of trust on the 19th of 
March, but not taken away by the purchasers. The interples 
was filed on the 2d of April. 

J. W. Skinner, for appellant, insisted that the trustee, 
having received the proceeds of the sale under the deed of 
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trust, and parted with his interest in the goods, had no right to 
interplead for the proceeds of the sale under the attachment. 
Blennerhassett & Shreve, for respondent. 


Scott, Judge, delivered the opinion of the court. 


Property was attached by the constable at the suit of the 
plaintiff, Skinner,'against his debtor. That property had been 
previously conveyed by the debtor to a trustee, by deed duly 
recorded. Thé trustee ‘claimed the attached property by an 

' fnterplea. The property attached was sold by an order of the 
Court. The court found that the property attached is the same 
-@escribed in the deed of trust, with an immaterial variance. 
low, whether the interpleader, being a trustee under a deed 
‘duly recorded prior to the levy of the attachment, claims the 
property or the money arising from the sale of it, it is clear 
“that he is entitled to it. The constable’s sale took place be- 
fore the sale made by the trustee under his deed; it cannot 
matter, then, what property the trustee subsequently took and 
sold ; it cannct better the title of the attaching creditor to that 
which he. seized, as it is found to be the property covered by 
the deed of trust. 
*teAs there was no review of the facts asked in the court below, 
ind the law arising upon the finding is the only matter com- 
plained of, we cannot interfere with the judgment. We do not 
see how it.could well be otherwise than it is. If there is 
any thing growing out of the ‘immaterial variance” found by 
the court betweem.the property attached and that covered by 
the deed of trust, it must be answered by the maxim de minz- 
mis non curat dea. Thoother judges concurring, the judg- 
ment will be affirmed. 
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Sr. Louis Hosprtat AssocraTIon, Plaintiff in Error, vs. WEG- 
MAN, ADMINISTRATOR OF WILLIAMS, Defendant in Error. 


1. Same case, 19 Mo. Rep. 609, and Northcutt v. Northcutt, 20 Mo. Rep. 266, 
affirmed. 


Error to St. Louts Circutt Court. 


This was a proceeding commenced in the St. Louis Circuit 
Court to establish the will of John Williams, previously re- 
jected in the Probate Court. It is the same case reported in 19 
Mo. Rep. 609, and there reversed for an insufficient finding of 
the facts. 

After it was remanded, it was again tried by the court with- 
out a jury, and the following facts found in regard to the cir- 
cumstances attending the execution of the will: ‘‘ That Wil- 
liams being too feeble from illness to write his name, P.B. 
Garesche, at the request and in the presence of Williams, wrote 
the name, ‘‘ John Williams,’ and the words, ‘‘ his mark,” 
leaving a blank for the mark, for the purpose and with the in- 
tention on the part of said Williams that he should affix his 
mark thereto; and that Williams, in fulfillment of such inten- 
tion, did accordingly make his mark in the blank left therefor 
between the christian and the sirname, designating the same as 
a signing or execution of the paper by him, and thereupon did 
acknowledge the mark as his signature, and did publish and 
declare the paper signed as and for his last will and testa- 
ment,”? Ke. 

The will was attested by Garesche and another as witnesses, 
but the attestation of Garesche omitted to state that. he wrote 
the name of the testator at his request. Upon these facts, the 
Circuit Court refused to establish the will. 

4. J. P. Garesché, for plaintiff in error. 


Scorr, Judge. It appears that, the testator’s name was 
signed to this will at his request... The case, then, is within the 
words of the statute. ‘This subject was considered at the las$ 
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term of this court at Jefferson city, in the case of Worthcult v. 
Northett. It was there held that the cross could only be re- 
garded as a signing within the statute, when that mark alone 
was used; that if, in addition to the cross, the name of the 
testator was subscribed, at his request, then it was a case within 
the statute. The other judges concurring, the judgment will be 
affirmed. 





BeErsIk e¢ al., Respondents, vs. Toe STEAMBOAT SHENANDOAH, 
Appellant. 


1. Under the act concerning boats and vessels, (R. C. 1845,) there is no lien 
upon a steamboat for the use of a private wharf-boat placed at the St. Louis 
levee. This is not a demand for wharfage within the meaning of the act, 
when wharfage is still required to be paid to the city. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action zn rem against a steamboat upon a de- 
mand for the use of a wharf-boat belonging to the plaintiffs, 
lying at the St. Louis levee. It was agreed in the court below 
that the wharf-boat lay alongside the public wharf, and was 
used by the defendant for three days, and that wharfage was 
paid to the city of St. Louis during that period. There was a 
jadgment for the plaintiff. 

C. B. Lord, for appellant. 

Blackburn & McLean, for respondents. 


RytanD, Judge, delivered the opinion of the court. 


The only question in this case, which we shall notice, refers 
to the demand and its nature, made by these plaintiffs of the 
defendant, the steamboat Shenandoah. 

So far as it regards the right and authority of the plaintiffs 
to place their wharf-boat at the wharf, and charge for its use, 
that question is not noticed by this court. 
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This cause of action, as the agreed case presents it to us, is 
not embraced among the demands against boats and vessels, as 
one of those which become liens on the boat. 

It is not in the first class, for that embraces only wages due 
to hands or persons employed on such boat or vessel for work 
done or services rendered on board the same, except for wages 
due the master or clerk. It is not in the second class, for that 
embraces only debts contracted by the master, owner, agent or 
consignee of such boat or vessel, on account of stores or sup- 
plies furnished for the use thereof, or on account of labor done 
or materials furnished by mechanics, tradesmen or others, in 
the building, repairing, getting out, furnishing or equipping 
thereof. It is notin the third class, for that only embraces sums 
due for wharfage or anchorage of such boat or vessel within 
this state. It is not in the fourth class, for that embraces only 
demands or damages accruing from the non-performance of 
any contract of affreightment or of any mal-performance of 
any contract of affreightment, or of any contract of transpor- 
tation of persons or property entered into by the master, owner, 
agent or consignee of such boat or vessel, and for damages for 
injuries done to persons or property by such boat or vessel. 

Now, these four classes embrace all demands which, by our 
statute, are liens against the boat. This demand of the plain- 
tiffs cannot be placed properly under either of these. The 
wharf-boat cannot pretend to charge wharfage, for that the 
agreed case shows was duly paid to the city authorities by the 
Shenandoah. The opinion of this court is, that the plaintiffs 
have no cause of action against the boat. Their claim is not 
classed among the specific liens against the boat. As this 
view of the subject settles the case, so far as the Shenandoah 
is concerned, we content ourselves by declaring the law against 
the present demand of the plaintiffs. The judgment of the 
court below is therefore reversed ; the other judges concurring. 
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Buppr’s ADMINISTRATRIX, Plaintiff in Error, vs. ALLEN, De- 
fendant in Error. 


1. Under the 4th section of article 7 of the practice act of 1849, where an 
account sued upon, containing more than twenty items, is annexed to the 
petition and averred to be made a part of it, it seems that the account may 
be considered as set forth in the petition. At all events, the party should 
be permitted to verify the account by affidavit at the trial. 


Error to St. Louts Circuit Court. 


The facts sufficiently appear in the opinion of the court. 

A. P. &. P. B. Garesché, for plaintiff in error. 

Glover & Richardson and Burke & Glover, for defend- 
ant in error. 


Ry.anD, Judge, delivered the opinion of the court. 


The question in this case is one that arises under the new 
code, and it depends alone upon ‘the construction and proper 
application of the fourth section of the seventh article of the 
code. 

Here is a petition by plaintiff for work and labor and mate- 
rials furnished for defendant by plaintiff. The petition avers 
that the particulars of all which, and also the credits thereon, 
will appear by an account hereto annexed, and made part of 
this petition. 

The account was filed with the petition, and it contained, 
more than twenty items. The petition was properly sworn to. 
The answer of the defendant denied owing the plaintiff any 
thing ; denied that the work done or materials furnished, what- 
ever they may be, were by the defendant’s order or authority, 
&c. During the progress of the suit,.the plaintiff died, and 
his administratrix was made a party, and carried on the suit as 
plaintiff. 

On the trial, the plaintiff called a witness to prove the ac- 
count annexed to the petition; the defendant objected to the 
plaintiff’s giving any evidence in support of said account, for 
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the reason that the account was not verified by affidavit, which 
objection was sustained by the court ; plaintiff excepted to the 
opinion of the court. The plaintiff then moved for leave to 
amend, by verifying said account by uffidavit. The court re- 
fused to grant the leave, alleging a want of power to do so, as 
the provisions of section four, article seven, new code, were 
intended as a penalty. The plaintiff excepted to this decision 
of the court, took a nonsuit, with leave to move to set the same 
aside. The plaintiff afterwards moved to set aside this non- 
suit, which motion being denied, the case is brought here by 
appeal. 

The fourth section of article seven, alluded to, is as follows : 
‘¢ Tt shall not be necessary for a party to set forth in a plead- 
ing the items of an account therein alleged, when they exceed 
twenty in number ; but if they be not set forth, he shall deliver 
to the adverse party or file with his pleading, a copy of the ac- 
count, verified by affidavit, as herein required of petitions and 
answers ; and if not so set forth, filed or delivered, he shall be 
precluded from giving evidence thereof.” 

The pleader in this case evidently intended the account to be 
considered as part of his petition; he annexed it, and by ex- 
press words makes it a part of his petition, and whether we 
shall consider it under this special allegation, as forming a part 
of the petition or not, it very clearly afforded sufficient grounds 
for the court below to have allowed the plaintiff leave to 
amend the petition, by verifying the account. Indeed this 
court is strongly inclined to the opinion that the account in this 
case, under the peculiar phraseology, ought to have been taken 
as part of the petition, so as to be considered as verified by the 
oath of the petitioner. We are aware that it has been held in 
some cases, that notes or bonds sued on were not part of the 
petitions in those cases, but these decisions do not preclude the 
idea that the pleader can make such instruments part of his 
petition. However this may be, it is the opinion of this court 
that the court below should have permitted the plaintiff to ver- 
ify the account at the trial by his affidavit; that the refusal 
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to permit this, and the nonsuiting the plaintiff, and the over- 
ruling of the motion to set aside the nonsuit, are all erroneous 
rulings of the court below. 

The judgment of the Circuit Court is reversed, and this cause 
is remanded ; the other judges concurring. 


Newson, Appellant, vs. BEvERIDGE, Respondent. 


1. Under the 8th section of the 3d article of the statute of limitations of 1845, 
it is not necessary that the acts there specified should be done by the debtor 
before the cause of action accrues, to prevent the statute fromrunning. If 
done at any time within the period allowed for the commencement of the 
action, the result is, that the debtor loses the benefit of the time which had 
previously run, as well as of that during the continuance of the acts which 
prevent the commencement of an action. 


Appeal from St. Louis Law Commissioner’s Court. 


Action commenced in February, 1854, on a note dated Sep- 
tember 23, 1841, payable one day after date. The defendant 
relied upon the statute of limitation. At the trial, there was 
evidence tending to show that the defendant suddenly removed 
from St. Louis, where he had previously resided, in the fall of 
1841, and that it was not known to his neighbors where he had 
gone to. Onthe other hand, there was evidence tending to 
show that his removal was open, that he went to Palmyra, 
in this state, and that it was generally known among the 
neighbors where he was gving, and that one of them received 
letters from him after he left. The court instructed the jury 
that the case was governed by the statute of 1835, and not of 
1845 ; and that the statute having once begun to run, the sub- 
sequent absence of the defendant did not suspend its opera- 
tion, and that it was a complete bar to the plaintiff’s recovery. 
M. L. Gray, for appellant. 
Knox § Kellogg, for respondent. 
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LEonaRD, Judge, delivered the opinion of the court. 


The note sued upon was given 23d of September, 1841, 
payable one day after date, and the maker, it is alleged, sub- 
sequently in October of the same year, absented himself so as 
to bring himself within the 8th section of the 8d article of the 
present revised statute of limitations, corresponding with the 
8th section of the same statute in the revised code of 1835. 
The court below holding that the case was regulated by the 
act of 1835, (the cause of action having accrued before the 
passage of the present statute, ) decided that the statute, hav- 
ing commenced running before the obstruction existed, con- 
tinued, notwithstanding the subsequent occurrence of it. We 
think otherwise, and suppose that the case is governed by the 
act of 1845, as that statute contains no provision similar to 
the provision in the 7th section of the 3d article of the act of 
1835. This is immaterial, however, in the present case, as 
the clause upon which the present question arises is to be found 
in both acts. 

The rule that when the statute commences running, it is not 
interrupted by the occurrence of a subsequent disability, has 
nothing to do with a case of this character. The statute of 
limitation, after providing that actions shall be brought within 
the times limited for that purpose, provides that, if the party 
be a minor or a married woman, or insane, or imprisoned, at the 
time the cause of action accrues, he skall be allowed the same 
time to sue in, after the removal of the disability ; and in the 
construction of this clause, the courts hold, according to the 
letter of the law, that the disability must exist at the time the 
cause of action accrues, and that, if the right of action has 
accrued, and the statute begun to run, the occurrence of a sub- 
sequent disability will not avail. Here, however, as applica- 
ble to this case, the rule has nothing to stand on—neither the 
letter nor the intent of the law, and in a majority of the cases 
for which the law was intended to provide a remedy, would 
operate as a repeal of the statute. The intention of the law 














ST. LOUIS. 





Nelson v. Beveridge. 





was to deprive a party who had ran off, or by any other im- 
proper conduct on his part had obstructed the bringing of the 
suit at any time during the period allowed for that purpose, of 
the benefit of the statute in reference to the time that had pre- 
viously elapsed, and upon the,removal of the obstruction to re- 
vive the cause of action for the whole period originally allowed. 

A reference to the history of our legislation upon this sub- 
ject, and to the change which the language of the law has un- 
dergone, will satisfy us upon this matter. The provision came 
with the first statute of limitations on the 4th of July, 180T, 
(1 Ter. Laws, 144, sec. 4,) and was taken from the Kentucky 
act, (Ky. statutes by M. & B. 2 vol. 1189, tit. Limitations, ) 
and came there from Virginia. 

The words of our first act are: ‘If any defendant shall 
abscond, &c., he shall not be permitted to plead this act in bar 
to any suit, action, indictment or information”—almost iden- 
tical with the words of the Kentucky statute, and in Ormsby 
v. Letcher, 3 Bibb, 269, it is said: ‘* It cannot be admitted, 
as was urged in argument, that whenever the statute of limita- 
tions begins to run, no subsequent obstruction to bringing the 
action can bar a defendant from pleading it. Such a construc- 
tion would not only be contrary to the spirit, but a direct vio- 
lation of the letter of the act. It is true, in relation to other 
provisions in the act, the rule is settled that when the statute 
begins to run, no subsequent disability will prevent its running. 
But-the application of this rule, we apprehend, should be con- 
fined to those disabilities which, by the provision of the act, 
should exist when the cause of action accrued, and cannot af- 
fect those cases falling within the proviso in question. If, 
therefore, at any time within the period required by law for 
bringing or maintaining his action the appellee was obstruct- 
ed from bringing it, by any of the means mentioned in 
the proviso to the act, the statute cannot avail the appel- 
lant as a bar to the appellee’s right of recovery.” The inten- 
tion of the legislature seems to have been, by the provision, as 
it was originally framed, to make such conduct, on the part of 
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the party, a perpetual forfeiture of the protection of the statute 
in reference to the particular cause of action that had been ob- 
structed. At the revision of 1835, however, the language was 
changed, and the words now are: ‘‘ If any person, by ab- 
sconding, &c., prevent the commencement of any action, &c., 
such action may be commenced within the time herein limited, 
after the commencement of such action shall have ceased to 
have been so prevented.”? So that now, instead of a total for- 
feiture of the protection of the statute, the effect of this im- 
proper conduct is to annul, as part of the statute time, all the 
time that had elapsed before the obstruction occurred, and to 
allow the party obstructed the whole time after the removal of 
the obstruction that was originally allowed him for bringing the 
action. 

The judgment will be reversed and the cause remanded, but 
it must be observed that we express no opinion upon the suffi- 
ciency of the evidence to make out a case within the provision. 
It is not enough that the party has removed from his former 
residence, but the statute evidently contemplates that, in or- 
der to bring him within it, he must have been guilty of some 
improper conduct, which kas had the effect of obstructing the 
bringing of the suit. (Sneed v. Hall, 2 A. K. Marshall, 
22. Wilson v. Koontz, T Cranch, 203.) “The judgment is 
accordingly reversed, and the cause remanded. 


—_——2 30 oo-. 


Norcum, Plaintiff in Error, vs. SHEAHAN, Defendant in Error. 


1. Where a deed for the wife’s estate in land, executed by husband and wife 
during the wife’s minority, is avoided by a second deed executed after the 
wife’s majority, a title acquired by the grantee in the first deed, by adverse 
possession, to other interests than those conveyed by that deed, does not en- 
ure to the benefit of the wife or her grantee in the second deed. (Norcum 
v. Gaty, 19 Mo. Rep. affirmed.) 

2. A deed for the wife’s land, executed by husband and wife during her 
minority, so far as it operates upon her estate, may be avoided by a second 

deed executed by husband and wife after her majority. 
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Error ta St. Louis Court of Common Pleas. 


This was an action of ejectment begun in 1848, for a lot 
in block 16 of the city of St. Louis. The defendant was in 
possession under a deed executed by Joseph Vasquez and wife 
in 1816, during the wife’s minority. The plaintiff claimed 
under a deed executed by the same parties in 1846, after the 
wife had become of age. The lot was part of a lot confirmed 
to the heirs of Nicholas Hebert dct Lecompte, of whom Mrs. 
Vasquez was one, and was conveyed to her by a deed from a 
portion of the other heirs; but it appeared that there were 
some of the heirs whose title she did not acquire. The facts 
are more fully stated in the report of the case of Murcum v. 
Gaty, 19 Mo. Rep. 65. 

Mr. Shepley and Mr. Picot, for plaintiff in error. 

In addition to the points made in the case of Worcum v. 
Gaty, 19 Mo. Rep. 65, Mr. Picot filed a printed argument 
upon the point that the conveyance by the husband of Mrs. 
Vasquez, in 1816, worked a discontinuance of her estate, and 
that she could not avoid it until the removal of her coverture. 
The line of argument pursued is indicated in the opinion of the 
court. The following authorities were cited: (Lewis v. 
Cook, 13 Iredell, 195. 16 Pick. 165. Co. Litt. 67 a 1 
Saunders, 253, note 4. 1 Roper on Husb. & Wife, 3, 55, 56, 
59, 68,91. 1 Bacon’s Abr. 695. 2 Kent’s Comm. 133. 1 
Preston on Abstracts, 335. 1 Hilliard on Real Prop. 120, 
§ 8. 1 Bacon’s Abr. 724, 726. 3 Thomas’ Coke, 93, note 
A, 113, 116, note U, 305, note L. Mr. Butler’s note 278 to 
Co. Litt. 325 a. Littleton, section 594. Co. Litt. 326 a. 
1 Roper, 59, 91. Co. Litt. 3 a, 857 a, 51 a. 4 Rep. 61. 
2 Preston on Abstracts, 204, 210. 3Id. 25. Wivel’s case, 
Hobart, 45. 3D. & E. 365. 3 Thomas’ Coke, 92, note A. 
1 Preston on Abstracts, 362, 368. 1 Mo. 553. T Mo. 387, 
856. 4 Mo. 380.) 

W. L. Williams, for defendant in error. 
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Scort, Judge, delivered the opinion of the court. 


This case is in all respects like that of WMorcumv. Gaty, 
19 Mo. Rep. ‘The facts are the same as well as the instruc- 
tions. The instruction on which the judgment in that case 
was reversed is equally fatal to this. 

The instruction was given at the instance of the plaintiff, and 
assumed that the possession of Mullanphy was adverse to any 
other claimant under Nicholas Hebert Lecompte, and that such 
possession was available as a bar to Marie Louise, the wife of 
Joseph Vasquez, against such claimant. 

We do not see the principle on which this instruction can be 
sustained, as to that portion of the lot not conveyed by the 
deed of Marie Louise and her husband; as to this interest, 
Mullanphy was as any other adverse claimant. Because Mrs. 
Vasquez had a right to enter, after the death of her husband, 
on a part of the lot, how could such right affect other portions, 
which, it is admitted, Mullanphy held by an adverse title? 
What prevented such possession from being adverse to her as 
well as to the other heirs of Nicholas Hebert Lecompte? The 
deed of Vasquez and wife conveyed the life estate of Vasquez 
in his wife’s land to Mullanphy in a portion of the lot. The 
wife’s right taking effect in possession after the determination 
of that estate, could not be more extensive than that in which 
her husband had a life estate. On what ground can Mrs. 
Vasquez, or those claiming under her, derive any advantage to 
a portion of the lot not included in the deed, held adversely by 
Mullanphy? If, as to that part thus held, Mullanphy’s pos- 
session was adverse as to any one, why not adverse as to Mrs. 
Vasquez and those claiming under her? 

Another question has been raised by Mr. Picot, counsel for 
the plaintiff in error, and pressed upon us in an ingenious ar- 
gument. The point is, that the alienation by Vasquez and wife 
to Hanley operated as a discontinuance of the wife’s es- 
tate; that an estate in fee passed by their deed, and there be- 
ing nothing on which the subsequent deed could operate, it was 
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a nullity and passed no interest ; that Mrs. Vasquez could only 
avoid the deed of herself and husband after his death, and a 
deed made before that time would be inoperative, as all her 
interest had previously passed, subject to be defeated after his 
death. 

At common law, by the marriage, the husband was seized of 
a frechold estate in his wife’s land, and this estate enabled 
him, by a feoffment with livery of seizin, to discontinue his 
wife’s estate, or turn it into a mere right of action, which could 
only be maintained by her or her heirs after the death of her 
husband. (3 Coke, 93.) The statute of 32 Hen. 8, ch. 28, 
sec. 6, enacted that the alienation of the wife’s freehold by the 
husband should not work a discontinuance, and gave her a 
right of entry, notwithstanding his alienation. There was no 
way at the common law by which a wife, on becoming a party 
with her husband to a mere feoffment, could convey her lands. 
Being covert, her deed was void. The statute of uses enabled 
the owner of lands to convey them, without the formality of a 
livery of seizin. Hence, the lease and release, the grant, the 
bargain and sale, modes of conveyance deriving their origin 
from that statute, are called rightful conveyances, because, 
conveying no other interest than the owner had, they worked 
no disseizin nor discontinuance of themselves, but only pro- 
duced that effect by covenants contained in them. The com- 
mon law mode of conveyance by feoffment with livery of seizin, 
with its incidental effect of defeating and destroying other 
estates limited on the same lands by disseizin, discontinuance, 
&c., has never been in use in this state. Declarations in 
opinions that a deed of bargain and sale was equivalent to a 
feoffment, mean nothing more than that such a conveyance is 
as effectual to pass the estate of the bargainor as the feoff- 
ment at common law. The idea was never entertained that a 
deed of bargain and sale had the potency of a feoffment with 
livery of seizin, in displacing, defeating or discontinuing any 
estates limited on the land conveyed. Memo dat quod non 
habet was the principle applicable to that mode of alienation, 
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unless by covenants it was made to have a more powerful effect 
against the grantor and those claiming in privity with him. 

From what has been said, it is obvious that the husband’s 
deed of bargain and sale can convey no greater interest in his 
wife’s land than the law confers upon him. He is entitled by 
law to a freehold estate during his life or coverture, according 
to circumstances. If the wife is able to convey and join with 
him, adopting the ceremonies required by law, her estate passes 
irrevocably. If the prescribed ceremonies are not observed, 
her deed is void and her interest in her lands remains in her, 
and may be subsequently conveyed by a deed executed in con- 
formity to law. Had the wife been an adult, her deed would 
have been effectual, and her estate would have passed. As it 
was, it did pass. The deed of Vasquez and wife conveyed a 
defeasible estate in fee ; and had it never been defeated, their 
vendee’s title would have remained valid. So the real ques- 
tion in this case is, whether a married woman, being under 
age, and conveying her estate by joining in a deed with her 
husband, can, after she has attained her majority, but is still 
married, disaffirm that deed, by a conveyance to another of the 
same land, executed by herself and husband, the disaffirmance 
taking effect after the death of her husband. 

Did this question depend on the common law for its solution, 
it would be answered in the negative. By the common law, 
lands in the adverse possession of another could not be con- 
veyed, nor could a freehold estate be conveyed to commence zn 
futuro. Neither of these principles obtain in our system of 
laws. Without an entry, at common law, livery of seizin 
could not be made, which was necessary to give effect toa 
feoffment. No right of entry would exist on lands which the 
husband had lawfully conveyed. His life estate continuing in 
the first vendee, there could be no right of entry on his estate. 
But, as under our system, lands in the adverse possession of 
another may lawfully be conveyed, and as estates of freehold 
may be made to commence zn futuro, there is no objection 
founded in law to the subsequent conveyance of the husband 
3—VOL. XXI. 
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and wife. Its operation is not at all affected by the previous 
conveyance made during the wife’s infancy. It must be admit- 
ted that a husband and an adult wife, by observing the require- 
ments of law, may as effectually dispose of the wife’s lands as 
she herself could. If Vasquez and wife, upon his wife’s attain- 
ing her majority, had reconveyed the land to Mullanphy, can any 
one doubt but that his title would have been confirmed? Now, if 
they could at that time affirm the deed, why may they not dis- 
affirm it? 

Those cases which hold that a bare conveyance, without en- 
try, to another of lands previously conveyed, is not sufficient to 
disaffirm a previous conveyance made by an infant of his lands, 
have arisen in states where the principles of the common law 
regulating conveyances of lands held adversely still prevail, 
and are not applicable here, where they have been abolished. 
1 American Lead. Cases, 114. 

With the concurrence of the other judges, the judgment will 
be reversed, and the cause remanded. 


REAGAN, Respondent, vs. Tue Paciric RartroaD, Appellant. 


1. The burden of proof is on the party seeking to subject a railroad compa- 
ny to liability as garnishee in a suit against a contractor, to show facts 
which would have enabled the contractor himself to maintain a suit against 
the company. 


Appeal from St. Louis Law Commissioner’s Court. 


The case is stated in the opinion of the court. 
P. E. Burke and John Decker, Jr., for appellant. 
Lewis & Henning, for respondent. 


RyLanp, Judge, delivered the opinion of the court. 


Reagan sued Matthew H. Ryan and John Powers, before a 
justice of the peace, by attachment, and garnished the Pacific 
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Railroad Company. He obtained judgment against the de- 
fendants, and also against the garnishee ; from this judgment an 
appeal was taken to the law commissioner’s court. The plain- 
tiff recovered judgment on the appeal, which was, on motion, 
set aside, and a new trial ordered. The plaintiff again recov- 
ered judgment against the garnishee, who brings the case here 
by appeal. 

Matthew H. Ryan and John Powers were contractors of the 
Pacific Railroad Company, under special contract to do the 
graduation and masonry on sections seven and eight of said 
road. This contract was made by them in the name of Mat- 
thew H. Ryan & Co. The contract was partly in writing and 
partly in print, and contained numerous specifications, or, more: 
properly, sections under the general head of specifications, 
Some of these will be noticed as of importance, and others not,. 
in this opinion. 

‘¢Sec. 40. Should tke contractor, at any time after sixty 
days from the beginning of the contract, not be found to pro- 
ceed with all or any sections of his work, in such a manner as: 
to secure, in the opinion of the engineer, the entire completion 
of the work, on the said section or sections, within the time 
allowed by this contract, it shall be the duty of the engineer so 
to notify him; and should he not then, within ten days of the: 
date of the said communication, make the necessary exertions 
and arrangements to compensate, in she opinion of the engi- 
neer, for previous negligence or inactivity, and to insure the: 
fulfillment of his contract in due season, the engineer shall no- 
tify the president of the company and the first party to that 
effect, and the contract shall then be declared and considered 
null and void, and the engineer shall be at liberty to employ 
other persons to fulfill the contract, and finish all or any parts 
of the work of graduation, masonry or otherwise, on said sec- 
tion or sections, and the contractor shall be liable for any dam- 
age, or for any extra expense caused by his neglect to fulfill his 
engagements,” &c. 

*‘ Sec. 41. In case of failure to fulfill the contract, the 
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usual percentage which has been retained, is hereby declared to 
be forfeited to the company as a penalty incurred in conse- 
quence of said failure; and mo moneys which may be due the 
contractor, over and above that percentage, shall be paid until 
the contract is completed; and should the employment of 
other persons increase the cost of the work, such moneys shall 
be applied toward that additional cost,” &e. 

‘¢ Sec. 51. It is understood and agreed, that said Matthew 
H. Ryan & Co. shall take ten per cent. of the amount that 
shall become due and payable under this contract, in stock of 
the Pacific Railroad.” 

‘¢Sec. 52. Payments, conditional on the true and faithful 
performance of this contract, will be made monthly, as the 
work advances, at the estimate of the engineer, reserving ten 
per cent. until the completion of the contract. These pay- 
ments refer only to work completed, and it will be entirely dis- 
cretionary with the company to make payments on account of 
materials delivered, but not applied permanently to the work 
for which they may be intended.” 

This contract was dated 24th December, 1851. The bill of 
exceptions shows that there was but one witness examined. He 
was the chief engineer of the Pacific Railroad Company. From 
his testimony, it appears that Ryan was the acting man; that 
about the time of payment of July 10th, 1852, Ryan received 
the monthly estimate and something in advance, and disap- 
peared from the work ; that the work stopped on account of 
Ryan’s going away ; that Powers, Ryan’s partner, came to the 
witness and offered to go on with the contract, if the ten per 
cent. retained, as per contract, was paid him. ‘The witness 
agreed to give him the ten per cent. if he would apply it to the 
payment of the wages due the laborers for their last month’s 
‘work on the sections contracted for by M. H. Ryan & Co. Wit- 
ness also says that he required security for this. This was not 
agreed to, and the work was not resumed. Witness stated that 
ihe then considered the contract forfeited or abandoned. An- 
other contract was afterwards made with other parties, at an 
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increased price and cost to the company. The amount of the 
ten per cent. stock retained, as per contract, at the time of the 
service of this garnishment, was $743 92. This amount was 
actually due in stock for the work done by Ryan & Co., under 
the contract. The witness stated that Ryan & Co. never fin- 
ished the work contracted to be done by them. The work was 
afterwards let out, and the company paid for it. It cost some 
$1,500 more than it would have cost had Ryan & Co. finished 
their contract. Witness said that he had not seen Ryan since 
he abandoned the work in July, 1852; that Powers agreed to 
complete the work under Ryan & Co.’s contract, with the ex- 
ception of the advance of ten percent. The original article of 
agreement was also offered in evidence. 

Upon this statement, substantially, of the facts, many in- 
structions were given by the law commissioner. We shall notice 
only one or two of them. 

The 4th, as numbered by the record, as being asked by plain- 
tiff, and given by the court, is as follows: 

‘¢ The Pacific Railroad is bound to show that the terms of the 
contract between it and Ryan & Co. were not complied with, 
before they were empowered to forfeit that contract, and the 
said road is bound to show that said contract was forfeited ex- 
actly in the manner provided therein, before they can withhold 
any moneys due Ryan & Co. on account of said contract.” 

This instruction is erroneous; it does not place before the 
jury the law of this case properly. We presume the money 
here alluded to by the court below was the amount of the ten 
per cent. retained by the Railroad Company out of the month- 
ly assessments. Was it the intention of the plaintiff below, in 
asking this instruction, to have the court below declare that 
this contract could only be declared forfeited in the manner 
pointed out in the 40th section? Did that section provide against 
the contingency of Ryan’s receiving the monthly estimates and 
something in advance thereto, and then absconding? Or does 
not Ryan’s absconding and deserting his work put an end to 
the contract, so far as he is concerned? It surely put a stop 
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to the work, and in such an event, the company cannot be ex- 
pected to hunt out Ryan and give him notice of their intention 
to declare the contract forfeited. 

This instruction, too, requires the court to tell the jury that the 
Railroad Company cannot retain the ten per cent. on the month- 
ly estimates, (for there was by the testimony before the court 
no other money in the hands of the company, in any manner 
due or belonging to Ryan & Co., on account of this contract, 
except this ten per centage,) unless the Railroad Company 
shall prove that the contract was forfeited exactly in the man- 
ner provided therein. 

A few plain principles can settle this case. Ryan & Co. 
have been sued by Reagan, and the Pacific Railroad Company 
garnished as a debtor of Ryan & Co. Now, the testimony 
discloses a contract on the part of Ryan & Co. with the gar- 
nishee to do certain work on the railroad, according to a spe- 
cial agreement, embracing various stipulations. Now, unless 
the Pacific Railroad Company are liable to Ryan & Co., and 
unless the facts in proof would sustain an action in favor of 
Ryan & Co., against the Railroad Company, that company 
cannot be liable when garnished as a debtor of Ryan & Co. ; 
and the proof is on the part of those who would subject the 
company to this proceeding. 

There is nothing worthy of notice on the record, in regard to 
the offer of Powers to go on with the contract, if the compa- 
ny would alter the terms of it, by advancing to him the ten per 
cent. retained by virtue of the original contract. He had a 
right to complete the contract ; not to change it. 

The judgment of the court below is reversed, and the cause 
remanded ; the other judges concurring. 
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LABEAUME, Plaintiff in Error, vs. Poctirneton, Defendant in 
Error. 


1. In a petition upon a breach of warranty of soundness in the sale of a 
horse, it is unnecessary to negative the idea that the defects were apparent. 

2. It seems, that the general allegation of unsoundness, without specification, 
would be sufficient. 


Error to St. Louts Law Commissioner’s Court. 


H. M. Dedman, for plaintiff in error. 
Spies § Weer, for defendant in error. 


LEONARD, Judge, delivered the opinion of the court. 


This was a demurrer to a petition upon a breach of warranty 
of soundness in the sale of three horses. The grounds of de- 
murrer were the want of allegations in the petition that the 
alleged unsoundness lessened the value of the horses, and that 
the diseases were not patent defects, known to the buyer. 

The petition shows a general warranty of soundness, con- 
tained in a written bill of sale, and contains a general aver- 
ment of unsoundness, and then proceeds to specify in what 
that unsoundness consisted, alleging that one of the horses had 
the spavin, and string-halt, and was badly jammed in the 
shoulders, and concludes with the averment that the plaintiff 
was defrauded, and had sustained damage thereby to the 
amount of one hundred and fifty dollars, for which he asked 
judgment. 

We see nothing in the objections. It is said that if the de- 
fects are apparent to the buyer, they are not covered by a gen- 
eral warranty; but it has never yet been said, that we are 
aware of, that the pleader, in stating his case, must negative 
the idea that they were patent defects, apparent to the buyer, 
and we shall not be the first court to say so. 

The general averment of unsoundness was deemed sufficient 
under our old practice, and we see no reason why it should not 
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be considered so under the new system ; but however this may 
be, this party has specified in what the alleged unsoundness 
consisted, averring that the horse had the spavin, and the 
string-halt, and was badly jammed in his shoulders, and this, 
we think, ought to be taken as sufficient upon a demurrer, 
even without an express averment that all these ailments les- 
sened the value of the animal. 

Let the judgment, the other judges concurring, be reversed, 
and the cause remanded. 





Smita e¢ al., Appellants, vs. Tue Crty or St. Lovis, Re- 
spondent. 


1. Where the confirmee of a Spanish concession accepts a survey calling for 
a street along the bank of the Mississippi river, in an incorporated town, as 
a boundary, he will not be entitled, as a riparian owner, to land subsequent- 
ly formed by accretion, although his concession may have called for the 
Tiver as a boundary. 


Appeal from St. Louis Court of Common Pleas. 


This was an action for the possession of a piece of land ly- 
ing on the Mississippi river, east of block 42, in the city of St. 
Louis. Block 42 is bounded north by Cedar street, east by 
Main street, south by Mulberry street, and west by Second 
street, and was confirmed to Auguste Chouteau under Devol- 
sey. Chouteau’s title was afterwards acquired by the plain- 
tiffs, who claim the land sued for as an accretion made by the 
deposits of the river. 

The original concession to Devolsey by St. Ange, acting 
commandant, dated August 15, 1766, described the land 
granted as ‘‘ 240 feet in breadth on the side of or towards the 
(au coté du) Mississippi river, and fronting towards it (et y 
faisant face, ) by 300 feet in depth on the side of or towards the 
(au coté du) woods, the said front being on a great street, and 
the rear being on another great street ; bounded on one side by 

















MARCH TERM, 1855. 





Labeaume v. Poctlington. 





another great cross street coming from the Mississippi, which 
runs by the land of Blondeau and Furcy, and on the north by 
another cross street coming from the Mississippi river.” 

The claim of Chouteau under this concession was presented 
to the old board of commissioners for confirmation, and on the 
13th of December, 1811, they issued to him a certificate of 
confirmation for 240 by 800 feet, and ordered the same to be 
surveyed, but no survey was ever executed. In 1825, Chou- 
teau proved up his claim before Recorder Hunt, under the pro- 
visions of the act of May 26, 1824, and received a certificate 
of confirmation, describing the land confirmed as ‘* bounded on 
the east by Front street or the Mississippi, leaving a road be- 
tween it and the lot.”” A survey of this last confirmation was 
executed in 1835, bounding it east by Main street, south by 
Cedar street, north by Mulberry street, and west by Second 
street. There was no call for the river. This survey was not 
approved until 1850. 

The plaintiffs offered in evidence a survey of a confirmation 
to Thomas Rogers, which showed that, at that date, the Mis- 
sissippi river and Main street came to a point at Cedar street, 
the north boundary of block 42. 

It was admitted that all the land east of block 42 had been 
formed by aceretion since 1840. A portion of the land thus 
formed was in 1845 surveyed, designated and set apart for the 
support of schools within the city of St. Louis, under the 2d 
section of the act of congress of May 26, 1824. The land 
sued for in this action was between the school survey and the 
river. 

Upon an agreed case, showing the above facts, the plaintiffs 
were nonsuited, and appealed to this court. 

C. C. Whittelsey, for appellants. 1. The plaintiffs had 
a river front, and are always entitled to such front under and 
by virtue of the confirmation, as proved before Recorder Hunt, 
which was for a lot ‘* bounded on the east by Front street or 
the Mississippi, leaving a road between it and the lot.” By 
the case agreed, all the land east of the line of the block is an 
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accretion made since 1840, so that, at that date, there was no 
street there except by going over the block, and the call is not 
for Main street, but Front street, an entirely different street. 
The main object called for is the river, and the tow or road 
left was the mere servitude imposed by the Spanish law upon 
all lands lying on navigable waters. (O'Fallon v. Price, 4 
Mo. Rep. 343. 38 Kent’s Comm. 427, and notes, (7th ed.) 
Morgan vy. Livingston, 6 Martin (La.) Rep. 19.) 2. The 
terms of the grant to Devolsey, made in 1766, gave him a ri- 
parian right, and that passed to Chouteau, and was confirmed 
to him. The words ‘‘ face au fleuve,” ‘‘ face,” ‘‘ frente al 
rio,”? ** frente,’ ‘front to the river,” exclusively designate 
estates bounded by the river. (Morgan vy. Livingston, 6 
Mart. (La.) Rep. 19. 3 Kent, 427. King v. King, T Mass. 
496. Lunt v. Holland, 14 Mass. 149. 6 Cow. Rep. 544. 
5 Wend. 428. 8 Ohio, 495. 5 Harr. & J. 195.) 38. As 
shore owners, plaintiffs are entitled to the alluvion, which has 
all formed since 1840. (Mew Orleans v. United States, 10 
Peters, 662. 1 Gill & J. 249. 6 Wheaton, 380. 4 Smedes 
& Marsh. 366. Code Civile, 556, 557, 561. 8 Pothier, 179, 
157. 1 Mor. & Carlt. Part. 346, 1. 26, tit. 28, p. 3. Mor- 
gan v. Reading, 3 Smedes & Marsh. 866. Thomas vy. 
Hatch, 38 Sumner, 170. Shelton v. Maupin, 16 Mo. Rep. 
124. 3 Scamm. 5610.) 4. The reservation of the road does 
not prevent the alluvion from passing. (Morgan v. Living- 
ston, 6 Mart. (La.) Rep. 19. Hogan v. Campbell, 8 Por- 
ter’s Ala. Rep. 9.) 5. The school survey between the lot 
sued for and block 42 cannot affect the question, as this land 
has been made since 1840, and was not a lot or land prior to 
1812. 6. Under the Spanish government, St. Louis was not 
@ city and had no city property, (New Orleans v. United 
States, 10 Peters, 662. Morgan v. Livingston, 6 Mart. 
Rep. 470,) and the city can claim no title. 

ZT’. T. Gantt, for respondent. 1. By the title papers of 
the plaintiffs, it appears that the land confirmed to Chouteau 
had an eastern terminus different from the Mississippi, to-wit: 
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‘‘the great or principal street”? of the town of St. Louis. 2. 
According to the evidence of the possession of Chouteau, a 
strip of land, (no matter how narrow,) interposed between it and 
the river. This would prevent the accrual of any rights as ri- 
parian proprietors. 8. Both the original Spanish grant and 
the United States survey, made in 1835, bounded the confirm- 
ation or claim on all sides by streets. The claim of plaintiffs 
now is to go beyond and to the east of Main street, the east- 
ern boundary of the confirmation and the survey. 4. It is 
believed that the admission that all the land east of block 42 
(including Main street) has been formed since 1840, is broad- 
er than the facts will warrant. But it is clear, from the sur- 
vey made in 1835, that there was a street ¢hen east of block 
42; and if, in the interval, the river cut the street away (even 
so as to encroach on block 42,) and has since receded, it gives 
no claim to the plaintiffs as riparian owners. 5. But it is sub- 
mitted that the recorder had no right to take evidence respect- 
ing the extent and boundaries of land confirmed by the old 
board, and that all such evidence and the survey are altogether 
without authority and void. (3U. S. S. at large, p. 750.) 
6. If this be so, the confirmation under the old board remains 
unsurveyed, and can only be designated as bounded on all sides 
by streets. 


Scott, Judge, delivered the opinion of the court. 


Our duty in the present case only requires of us an examin- 
ation of the title of the plaintiffs, who are appellants here 
seeking to deprive the city of a lot of ground of which she is 
now possessed. If, under these circumstances, the plaintiffs 
fail to show a right to recover, it is obvious that the defendant 
cannot be disturbed and is not bound to show her title. 

From the view we take of the law, we are confined to the 
survey made under the confirmation, through which the plain- 
tiffs claim, in order to ascertain the limits and extent of their 
rights. In the case of Menard’s heirs v. Massey, 8 How. 
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803, the Supreme Court says, ‘‘ when a survey is made and the 
field notes returned to the surveyor general’s office, it was con- 
clusive evidence, as against the United States, that the land 
granted by the confirmation of congress was the same described 
and bounded by the survey, unless an appeal was taken by 
either party, or an opposing claimant, to the commissioner of 
the general land office. This consideration depends on the 
fact that the claimant and the United States were parties to the 
selection of the land, for, as they agreed to the survey, they 
are mutually bound, and respectively estopped by it.” 

This being so, and the survey of the confirmation bounding 
it on the east by Main street, as surveyed by the United States 
on the 15th of September, 1835, it is not conceived that there 
can be any serious controversy in relation to this matter. 
There is no doubt that many concessions of lots in St. Louis 
were granted under the Spanish government, with boundaries 
fronting on the river. Auguste Chouteau, in 1825, filed 
among the archives of the city of St. Louis a plat of the 
said city, as it was designed by him as its founder. He did 
not pretend, however, that the plan was made in virtue of any 
public authority. This plat shows that there was a vacant 
space left between the river bank and the lots fronting on Main 
street on the west. In June, 1810, the first board of commis- 
sioners for adjusting land titles in Missouri, while acting on 
a claim of Julian Papin Benito, which was fora lot back to the 
river from another lot adjoining Main street, says, ‘‘ it is the 
opinion of the board that this claim ought not to be confirmed. 
This space has been termed the bank of the Mississippi. The 
lots between the Main street and the Mississippi being 150 feet 
only, as appears by the plat of the town of St. Louis, recorded 
by Pierre Chouteau and others in behalf of the inhabitants 
of said town, as also in all the old concessions given for said 
lots ; and it appears from said plat that a nearly similar space 
of ground exists between the Mississippi and all the other lots 
that are situated between the Mississippi and Main street.” As 
these facts are related merely as a matter of history, the im- 
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portance due them, whatever it may be, is not diminished by 
the consideration that the claim referred to was afterwards con- 
firmed by Recorder Bates. 

The case of Mullanphy’s Ex’r v. Daggett & Price, 4 
Mo. Rep. 348, does not affect the matter under consideration. 
That was an action of trespass guare clausum fregit, for in- 
juries done on the Yosti concession, which, though bounded on 
the east by the river, was situated north of the old Spanish 
town. At the time of the commission of the wrong for which 
the suit was brought, it was included within the limits of the 
city, and the court held that the owner had such an interest in 
the bank of the river as would sustain the action, though the 
right of the public to the use of it, for some purposes, was 
recognized. 

The case mainly relied on by the plaintiffs is that of Mor- 
gan v. Livingston, 1 Con. Lou. Rep. 451. Whatever may 
be the law in relation to the rights of riparian owners, under 
the French, Spanish or common law, we do not €onceive that it 
affects this suit, as the boundary is not the river, but a street 
in the city of St. Louis. It appears that, by the Spanish law, 
although a public road was between his land and the river, a 
riparian owner was entitled to all alluvial accretions, for the 
reason that, by the law of Spain and the conditions of his 
grant, he was bound to the confection and the repair of the 
road, its ditches and bridges, and the levee ; and if any part 
of the soil, which was covered by them, was carried away by 
the stream, the riparian estate would yield a quantity of land 
equal thereto. The bank of the river was to the riparian owner, 
alternately, an onerous and a beneficial accessory. This prin- 
ciple, it seems, was applicable to private riparian property, laid 
off into town lots merely by the act of the owner, without any 
authority of law. But, in towns erected by legal power, the 
lots were not charged with any of the burdens attending rural 
riparious estates ; the levee, road or street being made and kept 
in repair at the joint expense of the owner of every lot in the city. 
St. Louis was first incorporated on the 9th of November, 
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1809, by the Court of Common Pleas for St. Louis county, 
under and by virtue of the act of the territorial legislature of 
June 18th, 1808, with limits including the block in controver- 
sy, and with authority to erect and repair bridges, and to cause 
the streets to be cleared and repaired by the inhabitants there- 
of. As the claim of the plaintiffs was not a perfect one un- 
der the Spanish government, its confirmation and the ascer- 
tainment of its boundaries was a duty assumed by the United 
States. That duty has been performed, and the plaintiffs have 
accepted from the government a boundary which limits them to 
a street in anincorporated town. Now, although their original 
grant or concession was to be interpreted by the laws of Spain, 
and although it may have called for the river as a boundary, 
yet, having accepted as a boundary a street in an incorporated 
town, they cannot now fall back on the terms of their original 
concession. 

In coming to this conclusion, we do not wish to be under- 
stood as intimating the opinion that the plaintiffs’? eastern 
boundary, from the evidence, was not properly located on 
Main street. We do not go into an examination of that ques- 
tion. Nor do we wish to be understood as expressing any 
opinion in relation to the rights of riparious owners of lots 
in the city of St. Louis, nor as intimating that the town of St. 
Louis, in regard to riparian proprietors, stood on no other 
ground than a private grant, bounded by a water-course, un- 
der the Spanish government. We are not aware that the 
Spanish law in relation to riparian grants on the Mississippi, 
in Louisiana, has ever been considered as obtaining in Mis- 
souri. 

There is a strong similarity pervading the French, Spanish, 
and common law codes in relation to alluvial accretions. Each 
system may have its peculiarities, but the main features of 
them nearly resemble each other. It is certain that the Uni- 
ted States never made any grant of lands encumbered with the 
conditions annexed to grants of land on the Mississippi under 
the Spanish government. In the states of the Union, that gov- 
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ernment would have no such authority, as it would be a mere 
police regulation, outside of its constitutional powers. 

From what has been said, it will appear that the admission 
made on the trial that all the land in front of that which is 
embraced within the lines of block 42, including the present 
Main street, has been formed by accretion since 1840, cannot 
affect the judgment. 

Judge Ryland concurring, the judgment will be affirmed. 





ARcHER, Appellant, vs. McMecuan eé al., Respondents. 


1. A factor has a lien fora general balance even upon goods consigned to 
him for a special purpose, if received in the usual course of business, with- 
out notice of the intended application. 

2. The supreme court will look into the evidence to determine the sufficiency 
of a finding of the facts. 


Appeal from St. Louis Circuit Court. 


This was an action to recover the amount of two drafts ac- 
cepted and paid by the plaintiff, Archer, at the instance and 
request of the defendants, McMechan & Co., for the accom- 
modation of William J. Moore. 

The cause was tried by the court without a jury. It appear- 
ed in evidence that the plaintiff was a commission merchant in 
St. Louis, in which capacity he had done business for Moore, 
who resided at Brunswick. On the 13th of October, there was 
a balance due plaintiff on account. On that day, the defend- 
ants arranged with the plaintiff to accept and pay two drafts, 
one drawn by Moore and the other by themselves, the pro- 
ceeds of which were appropriated to the use of Moore. The 
defendants agreed in writing to provide for the drafts ‘* by 
shipments of tobacco or other produce, as soon as it could be 
shipped.”” Moore was not present when this arrangement was 
made. On the 20th of October, Moore shipped, in his own 
name, 14 hhds. of tobacco to Archer. Moore testified that he 
shipped the tobacco, at the request of one of the defendants, to 
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meet the drafts, but that no letter of instructions accompanied 
the shipment. It was found by the court that the tobacco was 
shipped under the agreement between defendants and Archer 
to meet the drafts, but it was not found whether or not the 
plaintiff had notice of that fact. 

The plaintiff claimed to apply the proceeds of the tobacco 
upon the general balance due from Moore to him; but the 
Circuit Court held that they must be applied in payment of the 
drafts, and accordingly gave judgment for the plaintiff only 
for the excess of the drafts above the proceeds of the tobacco. 

C. C. Whittelsey, for appellant. As it does not appear 
that Moore notified plaintiff that the tobacco was shipped upon 
account of the drafts, plaintiff had the right to carry the pro- 
ceeds to his account with Moore and to make the application ; 
and defendants must take the burthen of Moore’s acts if they 
claim the benefit. As to application of payments, see 1 Hare 
& W. L. C. 123. Mayer v. Patten, 4 Cranch, 317. Field 
v. Holland, 6 Cranch, 8. Brady v. Hill, 1 Mo. Rep. 315. 
Hammer’s Administrator v. Rochester, 2 J. J. Marsh. 144. 
Stamford Bank v. Benedict, 15 Conn. 488, 443, 445. As 
to factor’s lien, see Story’s Ag. § 408, 409. 5 Barn. & Ald. 
27. George v. Claggett, T T. R. 359. 

J. 2. Kasson, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The only litigated matter in this cause was, whether the 
plaintiff had a factor’s lien for the general balance of his ac- 
count, as Moore’s factor, upon the tobacco shipped by Moore 
to meet the plaintiff’s acceptances ; and this rests, as a matter 
of law, exclusively upon the question, whether he received it in 
the ordinary course of his business as Moore’s factor, or had 
notice of the purpose to which it was to be applied under the 
arrangement between Moore and the defendants. 

Upon a trial by the court, it was proved that Moore shipped 
the tobacco to the plaintiff to meet these acceptances, under an 
arrangement with the defendant, who had made the contract 
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with the plaintiff for Moore’s benefit. Butit is not ascertained 
by the finding, whether it was received by the plaintiff in the 
usual course of his business, as Moore’s factor, or whether with 
or without notice of the manner or purpose of its shipment. 

A factor’s lien attaches the moment the goods reach his 
hands, and continues only while he retains possession of them. 
It covers any general balance due him on his account as fac- 
tor, but does not attach (at least for a balance) upon goods 
belonging to others shipped to him by his own correspondent, 
nor upon his principal’s own goods sent for a special purpose, 
of which the factor has notice; nor upon goods, the possession 
of which he has improperly acquired. (Paley on Agency, by 
Dunlop, 129, 132, 142, and cases referred to.) And it may 
also be remarked that a factor’s lien attaches itself to the legal 
ownership in such manner as to cut off all claims upon the 
property, not amounting to such ownership, of which the fac- 
tor has no notice. 

What items may properly go into a factor’s account with his 
principal, as debits and credits, so as to fix the balance for 
which he is entitled to a lien, or under what circumstances the 
goods may be said to have come into the factor’s possession 
in the ordinary course of business, are not questions now be- 
fore us for consideration, although they may come up on an- 
other trial. 

From our view of the law of the case, it will be seen that the 
judgment must be reversed, and the cause retried, in order to 
settle the matters of fact that we have suggested, as material 
in the determination of the rights of the parties. They do not 
sufficiently appear upon the present finding, and this omission 
cannot be remedied in any other way. 

We may remark that the answer is very general—merely that 
tobacco was shipped according to the stipulation—referring to 
the real matter in controversy in the brief averment that the 
plaintiff claimed and appropriated its proceeds to a general 
balance due him from Moore; but the bill of exceptions con- 


tains the evidence, and shows what was the real question in is- 
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sue, and we must of necessity frequently have recourse to the 
evidence given upon the trial, in order to determine the suffi- 
ciency of the finding upon the merits of the controversy. We 
do so in this case, but with no view to pass upon the sufficien- 
cy of the evidence to warrant the actual finding, nor upon its 
sufficiency in reference to the particular facts that we deem 
material in determining the cause, and, in doing this, the in- 
sufficiency of the finding in the particular suggested is very 
manifest. 

The judgment is accordingly, with the concurrence of the 
other judges, reversed, and the cause remanded. 





THe Farmers’ AND MERCHANTs’ Bank oF MEmpuis, Plaintiff 
in Error, vs. LONERGAN’s ApM’x, Defendant in Error. 


1. [tis error to admit evidence of the contents of books in the possession of 
the adverse party, no notice having been given to produce them. 

2. It is competent for one partner to waive the necessity of demand and notice 
upon a bill drawn in the course of the partnership business, without 
special authority for that purpose. 


Error to St. Louts Circutt Court. 


This was a demand presented for allowance in the Probate 
Court, against the estate of Kennedy Lonergan, founded upon 
a bill of exchange dated April 22, 1847, drawn by said Loner- 
gan upon William QO. Lofland, and accepted by him, payable to 
the order of William Clark, and claimed to have been endorsed 
to the plaintiff. On the back of the bill was the signature, 
“William Clark,” over which were written the words, ‘‘ I here- 
by waive demand and notice, 15th July, 1847,” which latter 
words were testified by a witness for the defendant to have been 
erased after the date of the presentation of the bill for allow- 
ance in the Probate Court. There was also endorsed upon the 
bill the words, ‘‘ We waive demand and notice. July 15th, 
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1847. Lonergan & Clark.” All these endorsements were in 
the handwriting of William Clark. 

The defences relied upon at the trial in the Circuit Court, on 
appeal, were Ist, that the plaintiff had no title to the bill 
which would enable him to sue, and, 2d, that it never was pre- 
sented to the acceptor for payment. 

Upon the first point, the only evidence offered by the plain- 
tiff, in addition to the endorsement on the back of the bill, was 
contained in the depositions of Wm. O. Lofland and Richards, 
the present book-keeper or the bank, who testified that they 
knew nothing of the purchase of the bill, except that it was en- 
tered on the books of the bank on the day of its date, as a bill 
taken in the regular course of its business. This evidence was. 
objected ‘to by the defendant and excluded, to which the plain- 
tiff excepted. The defendant afterwards read the deposition of 
Richards, taken in his behalf, in which he testified that it ap- 
peared from the books of the bank that the bill was withdrawn 
on the 10th of November, 1847, by a party who substituted 
other paper therefor, and that it was afterwards returned and 
again entered upon the books. This portion of the deposition. 
was objected to by the plaintiff, but permitted to be read, to: 
which an exception was taken. There was a rule of the Cir- 
cuit Court, requiring all exceptions to depositions, exclusive 
of those on account of competency and relevancy, to be filed in 
writing before the trial. 

The evidence bearing upon the second ground of defence-was 
as follows: Lofland testified that Lonergan had no funds in his 
hands at the date of the bill, nor at any time afterwards, and 
had no right to expect him to take it up; that he accepted the 
bill because he had confidence in the parties and believed it would 
be paid ; that no provision was ever made for the payment, 
and that it never was presented to him for payment. Other 
witnesses testified that at the date of the drawing of the bill and 
of the waiver of demand and notice endorsed upon the back, 
Lonergan and Clark were partners in a contract to grade and 
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of money to fulfil the contract ; and that Clark attended to the 
financial affairs of the partnership ; but there was no other evi- 
dence that this bill was drawn for partnership purposes. 

The first instruction asked by the plaintiff and refused was 
as follows : 

1. If the jury believe from the evidence that William Clark, 
an endorser on said bill, by the consent and direction of Loner- 
gan, the drawer, waived the necessity of a presentation of said 
bill for payment at maturity both for himself and Lonergan, 
then they ought to find for the plaintiff, if they further believe 
from the evidence that the bill still remains unpaid. 

The first instruction asked by the defendant and given, was 
as follows : 

1. Unless William Clark assigned the bill of exchange given 
in evidence by the plaintiff, his (Clark’s) title to the said bill 
has not passed from him, and without acquiring that title, the 
plaintiff cannot maintain this suit. 

Other instructions were given to which no exception was 
taken. There was a verdict for the defendant. 

4. Buckner (with Delafield,) for plaintiff in error. I. The 
court erred in permitting the defendant to prove entries in the 
plaintiff’s books, 1st, because no notice had been given to pro- 
duce the books themselves, (Phill. on Ev. p. 338. 1 Johns. 
Rep. 843,) and 2d, because it was not shown by whom the en- 
tries were made. (Cow. & Hill’s notes, p. 1159 & 60 and 
authorities cited.) I. The first instruction given for the de- 
fendant was erroneous. A blank endorsement of a bill of ex- 
change conveys a right of action to the holder. (Chitty on 
Bills, 188, 184, 255 to 287. Bailey on Bills, 123, 124. 3 
Kent’s Comm. 89, 90. Smith’s Mercantile Law, 218.) 

T. Polk, (with 4. P. & P. 8B. Garesché,) for defendant 
in error. I. The evidence offered by the plaintiff to prove the 
-contents of his own books was properly excluded. They were 
in his possession and no excuse was offered for the failure to 
‘produce them. II. The evidence offered by defendant to prove 
entries in the plaintiff’s books was properly admitted. 1st. 
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It was in the plaintiff’s power to have produced his books. 2d. 
No objection to the proof of their contents had been made when 
the deposition was taken, but, on the contrary, the witness was 
cross-examined on this very subject. 38d. If there was error 
in admitting the evidence, it did the plaintiff no harm. It had 
reference to the payment of the bill, and the whole record shows 
that the defendant did not claim that it had been paid. III. 
The first instruction asked by plaintiff was properly refused, 
because there was not a particle of evidence that Lonergan, the 
drawer of the bill, ever gave consent or direction to Clark to 
waive demand and notice. IV. The first instruction given 
for the defendant merely asserts that, unless Clark had as- 
signed the bill, his title thereto had not passed out of him, and 
that without acquiring that title, the plaintiff could not main- 
tain this suit; and this proposition is maintained to be true 
beyond all refutation. 


Scorr, Judge, delivered the opinion of the court. 


It is evident that this cause was tried in such a way that the 
judgment cannot be sustained. The plaintiff is a foreign cor- 
poration. She attempted to sustain her action by depositions 
proving the contents of her books. The portion of the deposi- 
tions containing such testimony, was objected to by the defend- 
ant, and it was properly excluded by the court, as the books 
were not produced, and their absence not accounted for. 

The defendant in turn offered depositions, tending to make 
out a defence, proving a portion of the contents of the same 
books, without any notice to produce them ; this testimony was 
objected to by the plaintiff, but her objection was overruled and 
the deposition allowed to be read. 

The conduct of the defendant in taking depositions to prove 
the contents of the books and failing to give notice to produce 
them, was well calculated to mislead and deceive the plaintiff. 
As the plaintiff’s depositions proved the contents of the books, 
and the defendant’s did the same thing, and there was no no- 
tice to produce them, the plaintiff might well have supposed 
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that the cause would be tried on this evidence ; and to reject all 
her testimony, showing the contents of the books, and admit 
that of the defendant, was violating all the principles of recip- 
rocal justice. The rule which permits the contents of a pa- 
per beyond the jurisdiction of the court, to be proved by parol, 
has nothing to do with this matter. 

It is said that by the rule of the court concerning depositions, 
the exception to the depositions could not be taken at the trial. 
If the rule excluded the objections of the plaintiff to the defend- 
ant’s depositions, why did not the same rule exclude the like 
objections to the plaintiff’s depositions ? 

The first instruction asked by the plaintiff was properly re- 
fused, because it in effect told the jury that the only questions 
in the cause were, the waiver of the necessity of presentment, 
and that the bill remained unpaid. This was a suit by an en- 
dorsee of a bill of exchange against the administratrix of the 
drawer. There were no pleadings in the cause. Under such a 
state of things, every material fact necessary to maintain the 
action was in issue. It was, therefore, improper to tell the 
jury, if there was a waiver of demand and notice and the bill 
was unpaid, that the plaintiff was entitled to a verdict. If the 
bill was drawn in the course of the partnership business, it was 
competent for one partner to waive the necessity of a present- 
ment, without any special authority for that purpose. 

The first instruction given for the defendant was not in as 
clear language as it should have been. The word ‘‘ assigned,” 
when used in reference to the endorsement of a bill of ex- 
change, and as a substitute for the word ‘‘ endorsed,” is equiv- 
ocal, and may mislead. The instruction should have been put 
in language that would have clearly raised the point intended 
to be made by it. If Clark had not, by an endorsement in 
blank or in full, transferred his interest in the bill, it is clear 
that the plaintiff could not maintain an action uponit. The 
words written over the blank endorsement of Clark, if it was 
such, might have been explained, and it might have been shown 
that they were placed there by mistake, or through inadver- 
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tence, and it is a little singular that there was not more evidence 
in relation to this matter, on the part of the plaintiff, than ap- 
pears in the bill of exceptions. 

It does not appear that there is any controversy as to the 
law of the other instructions. With the concurrence of the 
other judges, the judgment will be reversed, and the cause re- 
manded for a new trial to be had therein. 


THE STATE, TO THE USE oF SMITH, Respondent, vs. PavL’s 
Executor, Appellant. 


1. A county or probate court has jurisdiction of a demand against the estate 
of a decedent, founded upon a bond with a collateral condition. 

2. The security in a curator’s bond in force at the date of his final settlement, 
is prima facie liable for the amount thereby shown to be in his hands, al- 
though received before the bond was given. To render the security ina 
former bond liable, it must be shown that the money was converted during 
the period covered by that bond. 


Appeal from St. Louis Circuit Court. 


This was a demand presented in the St. Louis Probate Court 
for allowance against the estate of Rene Paul, deceased, found- 
ed upon alleged breaches of a bond for $4000, executed to the 
state of Missouri, by said Paul as security, on the 16th of 
March, 1844, conditioned for the faithful discharge by Fred- 
erick W. Beckwith of his duties as curator of Philomena 
Smith, a minor. This action was brought to the use of Philo- 
omena Smith, by Henry Chouteau, her guardian. The breaches 
assigned were: 1st. That between the 16th of March, 1844, 
and September, 1851, the sum of $8000 came into Beckwith’s 
hands as such curator, which he failed to account for, or 
pay over, as required by law, and as demanded by Chouteau, 
her guardian. 2d. That said Beckwith kept no separate ac- 
count of the money received by him as curator, but mixed the 
same with his own, and converted it to his own use. 3d. That 
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he failed to put such money out at interest upon mortgage or 
other sufficient security, as by law he should have done. 4th. 
That he did not make annual settlements of his accounts as 
such curator. 5th. That in March, 1851, he converted to his 
own use certain bonds of the city of St. Louis which came to 
his hands as such curator. 6th. That at his settlement in 
June, 1850, there was a balance in his hands of $5049 51, 
which he converted to his own use. 7th. That in September, 
1851, he sold and converted to his own use certain bonds of 
the city of St. Louis which came to his hands as curator. 8th. 
That he did not put out at interest the balance which was in his 
hands at his settlement in June, 1850. 9th. That on the 28th 
of June, 1851, he was ordered to pay over to Henry Chouteau, 
as guardian of the person of Philomena Smith, the sum of 
$500, which he failed to pay. 

A motion to dismiss for want of jurisdiction was made in the 
Probate Court and renewed in the Circuit Court, but in both 
instances overruled. 

At the trial in the Circuit Court, the plaintiff offered in evi- 
dence the record of the appointment of Beckwith, as curator of 
Philomena Smith, on the 8th of March, 1848, and the bond 
sued upon. He then offered the record of the annual settle- 
ments of Beckwith, as curator, from 1844 to 1850 inclusive. 
This last was objected to, because it was not a complete record, 
and did not contain all the settlements made by said Beckwith, 
as such curator. The objection was overruled, and the record 
permitted to be read in evidence. Each of these settlements 
showed a balance in the hands of the curator, and the settle- 
ment of 1850 showed a balance in his hands of $5049 52. It 
was admitted that Beckwith made no settlement in 1851. The 
plaintiff also read in evidence a record of the appointment of 
Henry Chouteau as guardian of the person and estate of Phil- 
omena Smith on the 12th of April, 1852; also the order of the 
Probate Court at the June term, 1851, requiring the curator 
to pay $500 to Chouteau, as guardian of the person of Philo- 
mena Smith. It was proved that a copy of this order was 
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served on Beckwith, the curator, on the 12th of September, 
1851, and a demand made for the money. 

The defendant, on his part, offered in evidence a record of 
the final settlement of Beckwith, as curator, in June, 1852, 
showing a balance in his hands of $5561 84, and an order by 
the Probate Court to pay the same to Henry Chouteau, guar- 
dian; also a bond executed by Beckwith, as principal, and 
Louis C. Smith, as security, dated September 19th, 1851, con- 
ditioned for the faithful discharge by Beckwith of his duties as 
curator. It was admitted that Rene Paul died in May, 1851. 

. The court gave the following instruction asked by the plain- 
tiff, to which the defendant excepted : 

‘¢Tf the jury find that Beckwith, in June, 1850, was indebted 
to his ward, Philomena Smith, in the sum of $5049 51; that 
said Beckwith failed to make a settlement in the Probate Court, 
at the June term, 1851, and failed to pay the $500 ordered by 
the Probate Court at the June term, 1851, after the same was 
demanded, and that Paul was his security at that time, the jury 
ought to find for the plaintiff the amount of such indebtedness, 
not exceeding $4000, unless the defendant has shown to the 
satisfaction of the jury that Beckwith, at the date of the bond 
executed in 1851, had still in his hands the amount of funds 
belonging to his ward; and the final settlement made in June, 
1852, read in evidence, is insufficient for that purpose.” 

There was a verdict for the plaintiff for $4000. 

Cline & Jamison, for appellant. 1. The Probate Court 
has only jurisdiction of an action on a curator’s bond where the 
court has ordered the curator to pay, and in such case, the pro- 
ceeding must be by sczve facias. (Sess. Acts of 1850-51, p. 
211,§ 11. R. C. 1845, tit. Administration, art. 5, § 11, 12, 
13 and 14.) The Probate Court cannot render a judgment on 
a penal bond, for, in such case, the judgment is for the 
amount of the penalty, with leave to take out execution for the 
amount of damages sustained. 2. The court below erred in 
admitting in evidence the certified copy of the accounts and 
settlements of F. W. Beckwith, as curator, because it did not 
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contain all the accounts and settlements made by him, and was 
not a full and complete transcript of the record. 8. The in- 
struction given was erroneous. It required the defendant to 
prove that the curator did not convert to his own use the bal- 
ance in his hands at his settlement in June, 1850, whereas it 
was incumbent on the plaintiff to prove that he did convert it. 
(17 Mo. Rep. 431.) The final settlement of the curator, 
made at the June term, 1852, showed a balance against him 
of $5561 84, (in which was included the balance on hand at 
the June term, 1850.) The curator was only bound to pay the 
money in his hands belonging to his ward, when ordered by the 
Probate Court, and, until then, there was no breach of the 
bond; and there was no order to pay until the final settlement 
at the June term, 1852, at which time Louis C. Smith was the 
security in the bond and liable for the balance. (11 Mo. Rep. 
583.) The new bond operated as a discharge of the security 
in the old one, and of his estate from al! liability for the sub- 
sequent delinquencies of the curator. (R.C. 1845, tit. Se- 
curities, § 17.) 

Glover §& Richardson and S. Reber, for respondent. 1. 
If there was a breach of the bond in which Paul was security, 
the relator had a ‘‘ demand” against his estate which could be 
presented for allowance in the Probate Court. (R. C. 1845, 
tit. Administration, art. 4, secs. 4 and 8. 10 Mo. Rep. 284.) 
2. The instruction given was correct. The controlling idea in 
it is, that if Beckwith was indebted to his ward, as shown by 
his settlement, made in June, 1850, and failed and refused to 
pay her the said $500 which he was ordered by the court in 
June, 1851, to pay, the presumption was, that he did not pay 
because he did not have the money of his ward on hand, and 
the onus thereby was put on the defendant, to show that he 
did have her funds on hand at the date of the last bond. This 
view is sustained by the case of Volley v. Callaway County, 
11 Mo. Rep. 447. 3 Strobhart, 327. If he did not have 
$500 on hand, it is simply absurd to suppose that he had the 
amount shown by his settlement in June, 1850. The presump- 
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tion thus raised, was not rebutted by the settlement of June, 
1852, showing a balance against him of $5561. The settle- 
ment furnishes no evidence that he then had that amount on 
hand, but merely that he owed that amount. Even if it 
amounted to a declaration by Beckwith that he then had that 
amount in his hands, this would be no evidence in favor of 
him or his security. 


Scott, Judge, delivered the opinion of the court. 


The words of the statute conferring jurisdiction on the county 
courts, are sufficiently comprehensive to embrace the subject of 
this suit. The words are, ‘‘ that the county court shall have 
jurisdiction to hear and determine all demands against any es- 
tate,” &. More comprehensive language could scarcely have 
been employed. The objection to an action in the county court 
on a bond with a collateral condition, growing out of the na- 
ture of the judgment required by law to be entered in such 
suits, is more specious than solid. In actions conducted ac- 
cording to the course of the common law, a judgment for the 
penalty was the logical result from a finding of the issue on a 
breach for the plaintiff. But as all formal pleadings are dis- 
regarded in legal proceedings in the county court, no order is 
disturbed, nor inconvenience produced, in regarding the dama- 
ges assessed as the sum for which judgment should be ren- 
dered. In the case of Jewett v. Weaver’s Adm’r, 10 Mo. 
Rep. 234, this court held that an action on a bond, with colla- 
teral condition, might be maintained in the county court. 

We do not see that the defendant has been prejudiced by the 
records of the Probate Court used in evidence. If there was 
any thing in other records paralyzing the effect of those read, 
the defendant has the benefit of them. It was not necessary, 
in order to make the settlements evidence, that a record of the 
whole administration should have been produced. ‘The plain- 
tiff could obtain no advantage by introducing only a portion of 
the record of the settlements. The whole, when produced, 
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though by the opposite party, would have the same effect as if 
introduced at once. 

There is nothing in the act of March 3d, 1851, concerning 
‘¢ Probate Courts, executors, administrators, guardians and 
curators,” (R. C. 1845, p. 209,) which effects this proceeding. 
The remedy therein given is merely cumulative, and does not 
take away the action on the bond. 

The plaintiff has brought her action without any reliance upon 
the final settlement. Indeed, that settlement was made under 
another bond than that on which this suit is instituted, and un- 
der which Rene Paul was not liable. The record shows that 
the default for which this action is brought, did not occur 
whilst Rene Paul was surety. Nothing more appearing, that 
is the legal effect of it. From the face of the papers, the sure- 
ty in the last bond is chargeable with the money sought to be 
recovered in this suit. Now, as the plaintiff has waived her 
action on the last bond, and the settlement under it, there is no 
hardship in imposing on her the burden of the proof that would 
have exculpated the surety in that bond. She must show that 
her money was wasted by her curator, whilst Paul was the se- 
curity. As the law will not presume a default or wrong in the - 
curator, nothing more appearing, the presumption is, that the 
money was in his hands at the time the last bond was entered 
into, and, consequently, that Paul, the surety in the first bond, 
was discharged. In the case of Farrar & Brown v. United 
States, (5 Pet.) the sureties of the surveyor general executed 
a bond, in the penalty of $30,000, conditioned for the faithful 
discharge of the duties of that officer. Before the execution 
of the bond, a large sum of money had been placed in the 
hands of the surveyor. in an action on the bond, the Su- 
preme Court of the United States held that the sureties might 
show that the money was spent by the surveyor before the 
bond was executed. So here, the surety in the last bond, no- 
thing more appearing, would be liable for the balance found in 
the hands of the curator at the last settlement. But the plain- 
tiff, waiving the benefit of this presumption against the last 
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surety, as she had a right to do, has assumed that there was no 
money in the hands of her curator at the time of the last bond 
and settlement. Then she must make good her assumption, 
and show that her curator spent her money whilst Paul was her 
surety. This is the legal effect of the record as presented, and 
its force can not be broken by reading only parts of it. 

The neglect of Beckwith, the curator, to make a settlement 
in 1851, was evidence in the cause, as it showed a breach of 
the condition of the bond, which breach was a part of the cause 
of action. So was the failure to pay the $500, and for the 
same reason. But these circumstances, whilst they might have 
been considered by the jury in determining whether the money 
was spent during the time that Paul was surety, were not of 
themselves sufficient to establish that fact. And on no prin- 
ciple could their establishment by proof throw on the defend- 
ant the burden of showing that the money was not madé@ way 
with while his testator, Paul, was the surety. 

The instruction given for the plaintiff was erroneous, and 
the judgment will be reversed, and the cause remanded, with 
the concurrence of the other judges. 





McDowett, Plaintiff in Error, vs. Brown eZ al., Defend- 
ants in Error. 


1. A clause in restraint of alienation, in a deed containing apt words to pass 
an estate in fee, will be rejected, and the deed held to pass an absolute 
estate in fee to the grantee, and not merely a life estate, remainder to his 
heirs. 


Error to St. Louts Court of Common Pleas. 


This was an action for the possession of a lot of ground 
fronting thirty feet on Third street, in block 84 of the city of 
St. Louis. The titles of the respective parties are sufficiently 
stated in the opinion of the court. 
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W. L. Williams, for plaintiff in error. The deed of Catha- 
rine Laviolette only conveyed a life estate. The construction 
ought to be made on the entire deed, and every part of a deed 
cught, if possible, to take effect, and every word operate, and 
the intention of the grantor should prevail, if possible. Sub- 
sequent words shall not defeat precedent ones, if by construc- 
tion they may stand together. (4 Greenleaf’s Cruise, ch. 20, 
§ 6, and note c. at bottom, § 8, and notes 2 and 3 at bot- 
tom. 2 Smith’s Lead. Cases, 42, top p. 318.) 

T. 7. Gantt, for defendant in error. 1. The deed from 
Catharine Laviolette to her daughter, passed an estate in fee. 
2. The condition annexed to the deed, depriving the grantee of 
the power of alienation, was repugnant and void. (Coke on 
Littleton, (quarto, ) § 360, p. 228. Shepherd’s Touchstone, 
p- 112,113. 2 Cruise, p. 5, tit. 18, ch. 1, § 22. 8D. & E. 
p. 61.) 


LEONARD, Judge, delivered the opinion of the court. 


Both parties claimed the lot under the same original pro- 


prietor, Catharine Laviolette, who, on the 25th of May, 1816, © 


conveyed it to her own daughter, Julia Tongas dit Laviolette, 
by a deed to this effect : ‘‘ For and in consideration of the at- 
tachment, love and affection, and in proof thereof, for Julia 
Tongas dit Laviolette, my daughter, as well as for the good cares 
and attentions of my said daughter towards me, I have this day 
given, granted, released and conveyed, and by these presents, 
I do sell, grant, release and convey unto my said daughter, and 
her heirs, from henceforth and forever, and promise to guar- 
antee against all debts or mortgages, on my part, a certain 
piece of ground or town lot, situate in the town of St. Louis, 
on Third street, bounded, &c.; willing and desiring that my 
said daughter and her heirs may enjoy the same henceforth 
and forever, as a thing to them belonging, without, however, 
disposing of it under any pretext whatever, to the effect that, at 
the death of my said daughter, the said property revert to the 
children of my said daughter, as well living as to be born.” 
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The parties to the deed, mother and daughter, are both 
dead—the daughter leaving children surviving. The defendants 
are in possession under a deed from the daughter, made in 
1818, and the plaintiff claims under a deed from her children, 
and the question is, whether the daughter, the original gran- 
tee, took an estate in fee under the deed. The grant being in 
express terms to the daughter and her heirs, undoubtedly vests 
the fee in her, unless it is deprived of that effect by the words, 
‘¢ willing and desiring,” &c. OF course, it is our duty to 
look at the whole deed, in order to get at the intention of the 
parties; and that intention being once ascertained, we are 
bound to carry it into effect, if it can be done consistently with 
the rules of law upon the subject. The intention of this gran- 
tor may have been and probably was, to vest the whole proper- 
ty, the absolute dominion over the lot, in her daughter, with 
all the rights and incidents of an ownership in fee simple, 
stripped only of such power of alienation, on the part of the 
daughter, as would prevent its descent, at her own death, upon 
her own children—the grantor’s grand children. Such an in- 
tention, however, is inconsistent with the rules of law, and for 
that reason cannot prevail, no matter how obvious it may be. 
The law has prescribed what estates can exist in land, and an- 
nexed certain incidents to them, and directed their course of 
devolution upon the death of the owner, and does not leave it 
to the caprice of individuals to change these essential incidents, 
or to create other estates with a different course of descent, 
and the power of alienation is one of the incidents of a ten- 
ancy in fee simple, which cannot be controlled by the provision 
of parties. 

A little reflection, too, will satisfy us that the construction of 
the deed which vests the fee in the daughter, executes the in- 
tention of the grantor, nearer than any other interpretation we 
could give to it. If we were to hold that the estate given to the 
daughter was for her life only, the remainder to her children could 
not be for any estate of inheritance for want of words of per- 
petuity, and so the effect of this construction would be to make 
the deed operate as a conveyance to the daughter for life only, 
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with a remainder for life to her children, and with the rever- 
sion in fee to herself, which would be manifestly further from 
her intention than the other construction. 

In this case, and, indeed, in all cases where the party creates 
a legal estate in land by apt words, and then puts into the deed 
@ provision, the effect of which is to deprive the grantee of any 
of the essential incidents that the law annexes to the estate 
granted, either the whole deed must fail of effect as a convey- 
ance, or the limitation attempted to be put upon the estate 
granted, must be rejected as repugnant to it. The latter 
course is pursued by our law, and a nearer approximation to 
the intention of parties is thereby reached than would be ob- 
tained by rejecting the whole instrument. The clauses im- 
posing the restraint are rejected as repugnant, and the deed 
takes effect accordingly. 

This has been so long settled that we dare not now disturb 
it, and we must accordingly hold that the restraint upon the 
power of alienation here attempted, is repugnant, and must be 
rejected. (Coke on Littleton, (quarto,) sec. 860, p. 223. 
Shepherd’s Touchstone, p. 112,113. 2 Cruise, p. 5, tit. 18, 
chap. 1, sec. 22. Doe v. Carter, 8 Durn. & East, 61.) The 
judgment, with the concurrence of the other judges, is affirmed. 





Bortz, Appellant, vs. Harpy, Respondent.* 


1. Bill in chancery for the settlement of a partnership account extending 
through two partnerships. Decree reversed, because after an interlocutory 
decree finding a settlement of the first partnership, the bill was dismissed 


without any apparent cause, when the second partnership remained to be 
adjusted. 


Appeal from St. Louis Circuit Court. 


The opinion of the court contains a statement of the case. 
R. M. Field and M. Holmes, for appellant. 
F. M. Haight, for respondent. 





* This case was decided at the March term, 1853. 

















MARCH TERM, 1855. 





Boyle v Hardy. 





This was a bill in chancery, filed in the year 1847, by Boyle 
against Hardy for the purpose of settling the concerns of a 
partnership between them. Boyle, Hardy and Geo. W. West 
were partners in the business of merchant tailors, which was 
carried on in Philadelphia and St. Louis. West sold out his 
interest in the concern to Boyle & Hardy, who afterwards car- 
ried it on until some time in the year 1847, when the partner- 
ship was dissolved. The bill was filed by Boyle to have an 
adjustment of the accounts of both firms, and for a division of 
the real estate purchased by the partners with the partnership 
funds. Hardy, in his answer, sets up the defence that, prior 
to the purchase by Boyle and himself of West’s interest in the 
first. concern, its accounts were adjusted, and a settlement made 
among all the parties interested, which settlement was the ba- 
sis of the subsequent partnership between him and Boyle. He 
expresses his willingness to settle the accounts of the partner- 
ship between him and Boyle, and to make such division of the 
real estate as had been previously agreed upon between the 
parties. On the pleadings and exhibits in the cause, the court 
made an interlocutory decree that the parties account. This 
account was to be had of the concerns of both partnerships, 
the court at the time of decreeing the account, reserving the 
question whether there had been a settlement of the first part- 
nership. A commissioner was appointed, who took an account 
of the two partnerships, and also proof in regard to the ques- 
tion of a previous settlement of the concerns of the first part- 
nership. The taking this account occasioned the enormous ex- 
pense of some two thousand dollars. On the coming in of the 
report, the court decreed that there had been a settlement of 
the first partnership, as alleged by the defendant in his answer, 
and further decreed that the complainant have leave to amend 
his bill. The complainant not having amended his bill, in pur- 
suance to this decree, in such manner as to satisfy the court, 
his bill was dismissed for the want of prosecution, for which 
some reason was entered on the record, which is utterly incom- 
prehensible. 
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The court had no authority to decree that the complainant 
amend his bill. That was complainant’s look out. Take it 
there was a settlement of the first partnership, the concerns of 
the last were still to be adjusted, and the cause should have 
progressed as to them. 

Parties should bear in mind that, under our chancery sys- 
tem, which rules this cause, the report of a commissioner and 
the evidence in a suit, in order to be reviewed in this court, 
must be preserved in a bill of exceptions. 

The other judges concurring, the decree will be reversed, and 
the cause remanded. 





Boye, Plaintiff in Error, vs. Harpy, Defendant in Error. 


1. The answer to a bill for a general account of two partnerships set up an 
account stated and settled as to the first partnership, to which there was a 
general replication. Upon a hearing, there was an interlocutory decree find- 
ing a settlement as stated in the answer. The case was reversed because 
the complainant was not afterwards allowed to amend his bill, so as to sur- 
charge and falsify the settlement. 


Error to St. Louis Court of Common Pleas. 


This was a bill in chancery filed in the St. Louis Circuit 
Court in 1847, to settle a partnership account extending 
through two partnerships. The answer alleged an account 
stated and settled of the affairs of the first partnership. The 
complainant filed a general replication. On the hearing in De- 
cember, 1848, no evidence was adduced of a settlement; and 
the matter was referred to a commissioner to take and state an 
account of the whole business, without prejudice to the right of 
the defendant to produce evidence of a settlement before the 
commissioner, with a reservation of the question of settlement 
or the conclusiveness thereof, if proven, for the decision of the 
court. The commissioner took evidence in reference to the set- 
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tlement, and returned the same, together with his report, in 
February, 1851. On the 17th of May, 1851, the cause was 
heard, by consent of parties, upon the question reserved in the 
interlocutory decree of December, 1848, and the court found 
and decreed that there had been a settlement of the first part- 

nership, and at the same time, general leave was granted to the 
complainant to amend his bill during the term. The complain- 

ant filed his motion to set aside the interlocutory decree last 
named. ‘The motion was overruled at the following term, and 
leave again granted to file an amended bill, without specifica- 

tion as to time. Onthe Sth of January, 1852, at the same 
term, an amended bill was filed, which contained the same alle- 

gations as the original, but attempted to avoid the effect of the 

settlement by the allegation of fraud, and also to surcharge and 
falsify. The defendant filed a motion to set aside this amended. 
bill, alleging as reasons that it contained no equity, that it sought 
to draw in issue matters already decided by the court, and that it 
was not filed in time. The motion was sustained, and leave again. 
granted to the complainant to amend within twenty days. The 
complainant filed his bill of exceptions to this action of the- 
court. Within the time given, a second amended bill was filed, 

substantially the same as the first, but differing in form. This 
also was stricken out on motion, and the complainant declining 
to take leave again to amend, the bill was dismissed as for: 
want of prosecution. The case was then brought to this court 
by appeal and reversed. (Ante, 60.) After it was remanded, 
a change of venue was taken to the St. Louis Court of Com- 
mon Pleas, and at the February term thereof, 1854, the com- 
plainant moved the court to rescind the order of the Circuit 
Court striking out the first amended bill, and to reinstate the- 
same, and proceed therewith, according to equity. The mo- 
tion was overruled, and an exception taken. The complainant 
then moved for permission, under the leave to amend thereto- 

fore granted, to amend in some form his bill of complaint so 
as to draw in question the validity of the settlement on the 
ground of fraud, and also to surcharge and falsify the ac- 
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count as settled according to the answer. This motion was 
refused and an exception taken. 

The complainant then moved the court to refer back the ac- 
count stated to a commissioner, with directions to examine the 
same as to errors and omissions, with leave to the complainant 
to surcharge and falsify the same on the basis of the settlement 
as found by the court; and this motion was overruled, and an 
exception taken. 

And thereupon, the complainant admitting that there was no 
balance due him on account of the last partnership, the court 
dismissed the bill. A motion was made to set aside the decree 
and grant a new hearing. The motion was overruled, a bill of 
exceptions filed, and the case brought to this court by writ of 
error. 

R. M. Field and M. Holmes, for plaintiff in error, insist- 
ed that the amendment of the bill should have been allowed, 
or at least that the matter should have been referred back to 
the commissioner, with directions to restate the account, and 
with leave to the complainant to surcharge and falsify, upon 
the basis of the settlement, as found by the court. (Boyle v. 
Hardy, ante, 60. 2 Atk.119. 4 Bridg. Eq. Dig. 76, Pl. 
65. Hurd v. Everett, 1 Paige, 124. 1 Dan. Ch. Pr. 509, 
618. 1 Story’s Eq. § 228. Story’s Eq. Pl. 801. 2 Dan. 
Ch. P. 189,190. TZhring v. Edgar, 2 Sim. & Stu. 274. 2 
‘Ves. 565. 1 Dan. Ch. Pr. 461, 481, 484, 513. 2 Dan. Ch. 
Pr. 396. 1 Atk. 1&n.2. 1 Paige, 555. 1 Dan. Ch. Pr. 
520, 544-5. Sto. Eq. Pl. § 887. Welf. Eq. Pl. 166, 173. 
175. 2 Dan. Ch. Pr. 891. Story’s Eq. Pl. § 678.) 

H. S. Geyer, for defendant in error. The decree of May 
17, 1851, concludes the complainant as to all matters rela- 
ting to the first copartnership, aud the leave given to him 
‘to amend did not authorize an amendment which would put in 
issue the facts which had been decided by the court on that 
ay. The amendment could only be in such matters as rela- 
ted to the accounts and business of the second partnership. 
The motion to refer the accounts of the first partnership to a 
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commissioner, in order to ascertain whether there were any er- 
rors or omissions in the settlement, with leave to surcharge and 
falsify, is not supported by any allegation, end much less evi- 
dence, that there was fraud, error or omission in the settle- 
ment, found by the court to be full and final, as alleged in the ~ 
answer ; and for this reason, as well as that it proposed in 
effect to set aside or disregard the decree rendered on a full 
hearing, it could not be granted. 


Scott, Judge, delivered the opinion of the court. 


This seems to be an unfortunate case. But on looking 
through the record, one cannot help coming to the conclusion 
that the complainant has paid enough for an account in this 
matter, in order to be entitled to one of some sort. 

The obstinacy with which the complainant’s counsel insisted 
on their mode of amending their bill, finds some extenuation in 
the manner in which they had been treated in relation to the 
taking of an account. When this cause was formerly here, 
there was no bill of exceptions, and the court was narrowed to 
the record proper for a reason to reverse the decree, and it was 
remanded with the hope that it would have been tried on its 
merits. But this has not been done, and the cause is here a 
second time in much the same condition in which it formerly 
was. As this case is somewhat anomalous from the manner 
in which it has been conducted, we do not hesitate to reverse 
the decree dismissing the bill, in order that there may be an 
opportunity for a trial on its merits. Under the circumstan- 
ces, we are of opinion that this is a proper case for the exer- 
cise of the discretion in permitting a complainant to amend his 
bill. The decree will be reversed and the cause remanded, 
with directions to refer back the account stated to a commis- 
sioner, with instructions to examine the same as to errors and 
omissions, and with leave to the complainant to surcharge and 
falsify the same on the basis of the settlement as found by the 
court. The other judges concur. 
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CARROLL, TO UsE oF LiceET, Respondent, vs. Harpy, Ap- 
pellant. 


1. ‘Pending an appeal in the supreme court, the court below has no power to 
order that the parties pay in equal parts the hire of a clerk employed by a 
commissioner to whom the cause was referred to take an account, and that, 
in default of such payment, execution issue in favor of the commissioner. 


Appeal from St. Louis Circuit Court. 


This appeal was prosecuted by Hardy to reverse an order 
or decree of the Circuit Court, made in the cause of Boyle v. 
Hardy, whereby Hardy was adjudged to pay to C. C. Carroll, 
the commissioner to whom the cause was referred to take an 
account, to the use of one Ligget, six hundred dollars for ser- 
vices as clerk of said commissioner. 

Tho order was made on the 30th of November, 1852, while 
the case of Boyle v. Hardy was pending on appeal in this court 
for the first time. The Circuit Court, having heard the evi- 
dence, found that the commissioner had employed Ligget, a 
book-keeper, to assist in posting up and adjusting the books of 
the copartnership ; that Ligget rendered the services and ought 
to be allowed the sum of $1200, to be paid by Boyle & Hardy 
in equal parts; that Boyle had paid $400, and Hardy had re- 
fused to pay any part. Wherefore it was decreed that Hardy 
pay to Carroll, for the use of Ligget, $600 in thirty days, and 
that Boyle, in like manner, pay $200 in the same time, and 
that in default of such payment, execution issue in favor of 
Carroll against the party in default. 

H. S. Geyer, for appellant. 1. The employment of Mr. 
Ligget by the commissioner was not authorized by law or even 
by order or leave of court. Mr. Ligget was employed by the 
commissioner as his assistant and upon his responsibility. 2. 
The court was authorized only to settle the compensation of the 
commissioner ; but had no authority to adjust accounts between 
him and his servants, and order the payment by the parties to 
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the suit. 8. If payment for the services of Ligget was allow- 
able in any form, the amount should have been taxed as costs ; 
but in no case is the commissioner entitled to a decree against 
either party in the suit. 4. The final decree being in favor of 
the appellant, as between him and Boyle, the whole costs 
should have been paid by Boyle. He could not have a decree 
against Hardy for any part of the costs, nor can any officer or 
commissioner or assistant be entitled to a decree in his own 
name against the successful party in the suit for his fees or 
compensation. (R. C. 1845, tit. Practice in Chancery, art. 4, 
Costs, § 18.) 

A. Holmes, for respondent. 1. No appeal lies in the mat- 
ter of taxation of costs in chancery cases, in a case like the 
present. (2 Hoff. Ch. Pr. 87. sop v. Lord Ozford, 1 
Mylne & R. 564. R. C. 1845, tit. Costs, art. 1, § 26, § 18. 
6 Vin. Abr. 382. 3 Paige, 89. 4 Mylne & Craig, 360. 4 
ib. 203. 8 Cl. & Fin. 293. 1 Bro. C. 140 and note. 4 
Paige, 473. 8 Mo. Rep. 53.) 2. The order for an execu- 
tion to issue, conditionally, was a proper order in such a case, 
(2 Hoff. Ch. Pr. 90. 2 Paige, 578.) 3. The evidence pre- 
served in the bill of exceptions shows that the allowance of 
costs was reasonable and just. 


Scott, Judge, delivered the opinion of the court. 


It appears that the proceedings in which this, appeal had its 
origin, were in a cause which, at the time they transpired, was 
pending in this court on an appeal, with a recognizance. 
Such an appeal, it would seem, ought to arrest all the proceed- 
ings in the cause in the court from which it was appealed. 

But this judgment is so irregular in its character, that it is 
hard to find a denomination under which to class it. We are 
at a loss to determine whether it was regarded as an original 
suit, or whether it is a branch of another action. However it 
may be classed, or under whatever denomination it may be 
placed, one thing is evident, that, if it is sanctioned, then the 
law is proclaimed that the fortune of a suitor, who is involun- 
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tarily forced into the courts of justice, is at the discretion of 
the judge ; and that, too, not for the purpose of responding to 
the result, not to satisfy the judgment, but for the payment of 
costs, which he and those whom he appoints may, at their dis- 
cretion, incur. Here is a defendant in court, and, on motion by 
@ stranger to the suit, a judgment for six hundred dollars is 
rendered against him for costs, which sum does not include 
half the costs charged, and none of those enumerated by law. 
The commissioner appointed by the court to state an account, 
has no authority to go out and employ what clerks, for what 
time and at what salary he pleases, to be paid by the litigants. 
It is useless to attempt to convince judges who serve for mode- 
rate salaries, and who, in the last resort, determine all contro- 
versies arising in the state, that twelve hundred dollars is a ne- 
cessary expense for clerk hire, in taking the account in one 
single litigation, of an ordinary nature, characterized neither 
by the amount involved, nor other unusual circumstance. Ev- 
ery judge’s experience and observation should satisfy him at 
once, that such a charge should receive no countenance from a 
court of justice. He ought to listen to no witness on such a 
question. Shall a commissioner of a court, without authority, 
be permitted to raise an assumpsit against a litigant for any 
amount that may be thought to be just by any witness he may 
call for that purpose? This course may seem harsh, and may 
operate in a way which we may wish could be avoided, but it 
is necessary to crush this thing in its inception, that all per- 
sons whatever may know that the fortunes of litigants are not 
at the mercy of the officers of the courts of justice. The puri- 
ty of the administration of justice imperiously requires this at 
our hands. Nothing would so effectually undermine the courts 
and destroy all confidence in their integrity, as the upholding 
such proceedings. The court should have devised some means 
of taking an account acceptable to the parties, for avoiding so 
great an expense, which is so well calculated to heap odium 
upon the administration of justice. Nothing less than the 
consent of both parties should induce a court to incur such an 
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expense. One party, because he may be sanguine of success, 
should not be permitted to conduct a suit or defence in such 
a way as to ruin his adversary by the payment of costs. 

As both parties, in their statements, referred to the case of 
Boyle v. Hardy, now before us, of which this cause is a part, 
we have regarded the records as one, without putting the parties 
to the expense and delay of an amendment. 

The costs of taking an account should regularly abide the 
event of the suit, then to be taxed as required by law. If they 
are paid by the party at whose instance they are incurred, the 
ultimate liability for them must be determined at the end of 
the suit. We see no warrant for dividing them between the 
parties before a final decree, and making each party pay one 
half. By entering as reasons facts alleged to have transpired 
at a former term, but which do not appear of record, no au- 
thority is conferred for such a course. When costs of suit 
are at the discretion of the court, the controversy must be ter- 
minated before that discretion can be wisely exercised. 

The 31st section of the 1st article of the act concerning costs, 
forbids the issuing an execution for costs until there is a final 
judgment in the cause. 

The other judges concurring, the judgment will be reversed. 





Heatu, Plaintiff in Error, vs. Daccett & oTuERSs, Defend- 
ants in Error. 


1. The plaintiff in an execution under which property belonging to a party 
other than the defendant has been levied upon and sold by the United 
States marshal, cannot recover from the marshal or his securities the pro- 
ceeds of the sale. Nor does it make any difference that the plaintiff execu- 
ted a bond of indemnity to the marshal before selling, where the law does 
not make it imperative upon him to sell upon receiving the bond. 


Error to St. Louts Court of Common Pleas. 


This was an action brought in 1853 against the securities in 
the bond of John W. Twichell, as United States marshal for 
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the district of Missouri, to recover money collected by him 
under an execution in favor of the plaintiff against Amos Sands, 
The facts were as follows : 

The execution issued upon a judgment of the United States 
Circuit Court, rendered at the April term, 1850. Under it, 
the marshal levied upon certain goods as the property of 
Sands. After the levy, George Lansing claimed the goods, 
and the marshal summoned a jury to try the right of property, 
who found in favor of the claimant. The plaintiff thereupon 
executed to the marshal a bond, conditioned to ‘‘ indemnify and 
save him harmless from all damages, costs, charges and expen- 
ses that he may sustain by reason of the levy, seizure and 
sale,”’ and the marshal proceeded and sold the property, not- 
withstanding the verdict of the jury, and realized upwards of 
$6000 from the sale, a portion of which was paid to the plain- 
tiff. This suit was brought for the balance. 

In July, 1850, Lansing brought suit against Twichell for 
damages sustained by reason of the sale, and in May, 1852, 
recovered judgment for $8437 50, which remains unsatisfied. 
The suit was defended by the securities in the bond of indem- 
nity. It was admitted, for the purposes of the present suit, 
that the property sold belonged to Lansing. 

At the April term, 1838, the United States Circuit Court, for 
the district of Missouri, adopted a rule that writs of execution 
and other final process upon judgments and decrees of that 
court, and the proceedings thereupon, should be the same as 
those of the state courts. 

Upon the above facts, the Court of Common Pleas gave 
judgment for the defendants, and the plaintiff brings the case 
to this court by writ of error. 

Todd, Krum & Harding, for plaintiff inerror. 1. It was 
lawful and proper for the marshal to take the bond of indem- 
nity, and proceed and sell the property for the use of the plain- 
tiff in the execution, notwithstanding the verdict of the jury in 
favor of Lansing’s claim. (Watson on sheriff, (5 Law Lib.) 
p- 196-7-8. Sewell on sheriff, (44 Law Lib.) p. 243. Bay- 
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ley v. Bates, 8 J. R. 185, 189. Vancleef v. Fleet, 15 J. 
R. 147-151. Curtis-v. Patterson, 8 Mo. Rep. 65. 7 Barr, 
541-2. Rowe v. Cockrill, 1 Bailey’s Eq. Rep. (S. C.) 
137. Fisher v. Gordon, 8 Mo. Rep. 391. R. C. 1845, tit. 
Executions, sec. 25.) 2. The marshal having taken the bond 
of indemnity and sold under its protection, the plaintiff became 
entitled to the proceeds of the sale. (1 Bailey’s Eq. Rep. 
(S. C.) 137. 3. The judgment in favor of Lansing against 
Twichell is no defence, because the latter could have no claim 
or cause of action against Heath, except by virtue of his bond 
of indemnity, and upon this, he could have no cause of action 
until he had suffered actual damage. It is not sufficient that 
he is Zable for damages. (1 Saund. Rep. 117, in foot note. 
1 Chipman’s (Vt.) Rep. 164. 14J. R.177. 3 Cow. Rep. 
313. 7 Wend. 499. 8 Wend. 452.) 

C. D. Drake, for defendants in error. 1. The defendants 
were liable to Lansing, the admitted owner of the property, for 
the marshal’s trespass in selling it for the debt of Sands. 
( State v. Moore, 19 Mo. Rep. 369.) 2. The recovery by 
Lansing of a judgment against the Marshal alone for that 
trespass, does not extinguish the liability of the defendants 
therefor. (Carmack v. Commonwealth, 5 Binney, 184.) 
8. This case is analogous to that of an action against an offi- 
cer for failing to have attached property forthcoming on execu- 
tion. To such an action, it has uniformly been held to be a 
sufficient defence that the property attached was not the defend- 
ant’s. (Fuller v. Halden, 4 Mass. 498. Tyler v. Ullmer, 
12 Mass. 168. Denny v. Willard, 11 Pick. 519. Canada 
v. Southwick, 16 Pick. 556. Dewey v. Field, 4 Metcalf, 
381. Jordan v. Gallup, 16 Conn. 536. Culley v. Jenness, 
2N. Hamp. 87. Sawyer v. Mason, 19 Maine, 49. French 
v. Stanley, 21 Maine, 512.) 4. It is right on principle, as it 
is sustained by authority, that when an officer makes money on 
execution by the sale of property which was not the defend- 
ant’s, he shall not be required to pay it to the plaintiff. (2 
Dana, 297. Harper, 275. 2 Harrison, 299. 14 Ala. 541.) 
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5. The fact that the plaintiff indemnified the marshal for sell- 
ing, gives him no right to the proceeds of the sale, after it is 
ascertained that the property did not belong to the defendant. 
The bond was given, that the property might be treated as the 
defendant’s until the right to it was determined by the judg- 
ment of a competent court. ‘To allow the plaintiff to recover, 
after he admits that it did not belong to the defendant, and that 
he had caused the sheriff to commit a trespass in taking it, would 
be to allow him to take advantage of his own wrong. (Vew- 
land v. Baker, 21 Wend. 264.) 


LEONARD, Judge, delivered the opinion of the court. 


The question in this record is, whether the marshal’s securi- 
ties can resist the payment of the money collected by him upon 
the plaintiff’s execution, on the ground that the property sold 
did not belong to the execution defendant, but to one who af- 
terwards sued the marshal and recovered a judgment against 
him which yet remains wholly unsatisfied. 

The circumstances relied upon to establish the plaintiff’s right 
are, that the sale was made under a bond of indemnity, given 
by the plaintiff after an inquest by a jury, taken pursuant to 
our execution act of 1835, in which the property was found to 
belong to the claimant. 

We are of opinion that the marshal could resist the payment 
on the ground suggested, and that his official securities may 
also insist upon the same defence. It is well settled, as a gen- 
eral principle, that an officer is not bound to go on with an ex- 
ecution against property, after ascertaining that it belongs to 
another, and he may, of course, resist the plaintiff's demand 
for the proceeds on the same ground. 

This seemed to be conceded in argument as the general rule, 
and the point made for the plaintiff was, that, as the officer sold 
under a bond of indemnity, he was bound to complete the 
transaction, by paying over to the plaintiff the proceeds of the 
sale, and to rely for indemnity upon the bond he had taken ; 




















MARCH TERM, 1855. 





Heath v. Daggett. 





and that, as he had paid nothing on the judgment recovered 
against him, there was, as yet, no breach of that bond upon 
which he could retain the money on the principle of avoiding a 
circuity of action. 

The execution act of 1845 makes it imperative upon the offi- 
cer to sell when a sufficient bond of indemnity is tendered to 
him, and expressly provides that the bond taken shall protect 
him from all liability to the claimant, substituting for the 
claimant’s protection this bond, in lieu of the personal liabili- 
ty of the officer. (R. C. 1845, p. 480, 481, secs. 25, 26 
and 27.) 

Of course, when a bond of indemnity is given under this act, 
the officer must sell and pay over the proceeds to the plaintiff, 
and he cannot refuse to act on the old ground, that the property 
belongs to a stranger, and not to the execution defendant. 

The execution act of 1835, however, falls far short of this, 
and that is the act embraced in the rule adopted by the United 
States Circuit Court for this district, and, pursuant to which, 
it is admitted the present sale was made. That act does 
not make it the duty of the officer to sell upon the tender of 
sufficient indemnity, but, leaving that wholly to his own discre- 
tion, merely provided that the finding of the jury should protect 
him against both parties, claimant and execution creditor ; and 
it has never been holden in this state, it is believed, that a 
sheriff was bound at common law to levy and sell when ten- 
dered a sufficient indemnity. 

In all this matter, the sheriff was required to act upon his 
own responsibility. If he sold the property of a third person, 
he was responsible to such person for the trespass; if he re- 
fused to sell when he ought to have sold, he was liable to the 
plaintiff in the execution. The law required him to act, and 
held him responsible for his conduct to the party injured, leav- 
ing it to his own judgment to determine whether he would ex- 
ecute the writ, or return it ‘‘ nul/a bona.” If he saw fit, how- 
ever, to take a bond of indemnity and sell, the bond was valid 
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against the party who made it, but no answer to an action of 
trespass by the owner of the goods. 

Now, what obligations did the taking of this bond impose upon 
the officer under the act of 1835? That is the question to be 
settled, and we are asked to say that it estopped him from 
showing property in a stranger by means of a judgment sub- 
sequently recovered against him in a solemn judicial proceed- 
ing, of which the execution plaintiffs had notice, and the de- 
fence of which they took upon themselves as the real parties in 
interest. We cannot, we think, imply from the act of accept- 
ing the bond, an undertaking on the part of the officer to ab- 
stain from such a defence, nor can we discover any ground of 
natural equity, or principle of public policy, that will authorize 
us to create such an estoppel. These plaintiffs have now no 
right in morals to the proceeds of this property. It has been 
judicially ascertained, as against themselves, that it did not be- 
long to their debtor, and ought not to have been sold ; and the 
Officer is now liable to the owner for the value yet in his hands. 
The principle object of the bond of indemnity was to avoid a 
sheriff’s inquest as to the right of property, and to transfer the 
settlement of that question to a competent tribunal, where the 
rights of all parties might be fairly ascertained. This being 
done, and an unsatisfied judgment standing against the officer 
for the property, upon what ground can we raise an estoppel, 
in order to put the proceeds of the sale into hands that have 
have no right to them, and that were, indeed, mainly instru- 
mental in the wrong perpetrated by the levy and sale ? 

It is argued, however, that the officer may never be required 
to refund the money, while the plaintiff, being equally liable 
as co-trespasser, may yet be sued and compelled to pay the 
owner the value of the property sold. The answer to all this 
is, that, when it occurs, the plaintiff will furnish a new ground 
of recovery against the officer and his securities. 

The judgment must be affirmed, and the other judges con- 
curring, it is affirmed accordingly. 
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Wauter, Defendant in Error, vs. Tazor, Plaintiff in Error. 


1. The judgment of an inferior court, affirmed in the supreme court, is a sub- 
sisting valid judgment in the court where it was originally rendered, and 
may be carried into execution accordingly. (Meyer v. Campbell, 12 Mo. 
Rep. 602. Wilburn v. Hall, 17 Mo. Rep. 471, affirmed.) 


Error to St. Louis Court of Common Pleas. 


Walter brought an action of forcible entry and detainer 
against Cathcart berore a justice of the peace. Cathcart re- 
moved the cause by certiorari to the Circuit Court, giving 
bond conditioned as required by statute, in the sum of $1000, 
with Patrick T. McSherry, as security. While the case was 
pending in the Circuit Court, the plaintiff moved for an order 
on the defendant to give additional security. This motion was 
sustained, and the defendant ordered to give, ‘‘ in addition to 
the bond already given,” a further bond, with sufficient secu- 
rity, in the sum of $2000. The additional bond was given, 
with Joseph Tabor as security. Walter obtained judgment 
against Cathcart for the possession of the premises and $7500 
damages. The case was brought by appeal to this court, and 
the judgment affirmed. (18 Mo. Rep. 256.) Execution 
thereupon issued out of the Circuit Court for the restitution of 
the property and for the damages. The possession of the 
property was restored to Walter, but no damages made. 

The present suit was brought by Walter against Tabor upon 
the bond in which the latter was security. At the trial, the 
plaintiff offered in evidence a certified copy of a record from 
the Circuit Court of the case of Walter v. Cathcart, showing 
the proceedings above stated. To the reading of this record in 
evidence, the defendant excepted. The plaintiff obtained judg- 
ment for the penalty of the bond, with interest, and the de- 
fendant sued out this writ of error. 

J. R. & R. F. Barret, for plaintiff in error. 

Samuel Reber and H. M. Hart, for defendant in error. 
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LEonaRD, Judge. The judgment of an inferior court af- 
firmed here, is a subsisting valid judgment in the court where it 
was originally rendered, and may be carried into execution 
accordingly. This is settled practice, and has been repeatedly 
recognized in this court, and we cannot allow it to be now 
drawn in question. (Meyer v. Campbell, 12 Mo. Rep. 602. 
Wilburn’s Adni’r vy. Hall, 17 Mo. Rep. 471.) 

We discover no variance between the recognizance sued upon 
and the one given in evidence. Let the judgment be affirmed. 





Water, Respondent, vs. McSuerry, Appellant. 


1. Where a circuit court, to which an action of forcible entry and detainer 
has been taken by certiorari from a justice of the peace, orders a bond to 
be given “in addition to’? the one originally taken, such additional bond 
does not supersede the original one. (Scorr, J., dissenting. ) 


4ppeal from St. Louis Court of Common Pleas. 


For a statement of the facts, see the preceding case of 
Walter v. Tabor. The present suit was brought upon the 
original certéorarz bond therein referred to. There was a 
judgment for the plaintiff below. 

J. R. & R. F. Barret, for appellant. 

Reber and Hart, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The difference between this case and that of Walter v. 
Tabor, is, that there, the recognizance sued upon was the 
new one entered into in the court below, upon an order of 
that court requiring a further recognizance with sufficient se- 
curity to be given ‘‘in addition to” the recognizance alrea- 
dy taken; and that here, the suit is upon the original re- 
cognizance. We think it was competent for the court to take 
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an additional recognizance, without superseding the old one, 
(R. C. 1845, tit. Forcible Entry and Detainer, art. 2, sec. 28,) 
and having expressly done so, the transaction ought to take 
effect accordingly, and not be construed so as to deprive the 
plaintiff of any of the security intended for him, the whole be- 
ing found insufficient. What would have been the proper con- 
struction of the transaction, in the absence of any expressed 
intention, is not involved in the case, and we express no opin- 
ion upon it, either way. Judge Ryland concurring, the judg- 
ment is affirmed. 


Scott, J. In my opinion, the bond of McSherry was su- 
perseded by the bond subsequently given. The court pos- 
sessed no authority to take bonds in the manner that was prac- 
ticed in this case. 





Myers, Appellant, vs. ScHNEIDER, Respondent. 


1. When a case is called for trial, the court is not bound to wait for a party 
to prepare an affidavit for a continuance, it appearing that he had previous- 
ly had an opportunity to prepare it. 


Appeal from St. Louts Circuit Court. 


Action on an open account, commenced in March, 1851. 
When the case was called for trial on the 20th of May, 1854, 
the defendant applied for a continuance, and in support of his 
application, presented an affidavit, setting forth that the case 
was originally set for May 25th, and that Amand Schneider, 
@ material witness for the defence, had been sent away from 
the city, with instructions to return by that day; also that 
Robert B. Catherwood, the only witness who was fully ac- 
quainted with the facts constituting the defence, had left the 
city unexpectedly to the defendant, and that due diligence had 


been used to take his deposition, but that the same could not be 
6—vVOL. XXI. 
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procured in time for trial at the present term. The court over- 
ruled the application for a continuance, but laid the case over 
until May 25th, the day for which it had originally been set. 
When the case was called for trial on May 25th, the defendant 
again moved for a continuance on account of the absence of R. 
B. Catherwood, and in support of his motion stated that he 
would prepare an affidavit setting forth the same facts in re- 
gard to said Catherwood contained in his affidavit made on the 
former application. The court refused to wait for the affida- 
vit, or to grant a continuance. The defendant excepted, and 
after judgment against him, appealed to this court. 

B. A. Hill, for appellant. 

C. B. Lord, for respondent. 


Ry.anD, Judge, delivered the opinion of the court. 


The only point presented by this record involves the correct- 
ness of the ruling of the court below in regard to the continu- 
ance. The defendant moved to continue, and filed his affidavit. 
The absence of two witnesses, whom he deemed material to his 
defence, formed the ground of the application. The court 
continued it until the day appointed for the return of one of 
these witnesses. On that day, the application was renewed for 
the absence of one only. At this application, the defendant 
had not prepared his affidavit, but stated it would embrace the 
substance of the first affidavit filed on first application. The 
court refused to wait for a second affidavit, and overruled the 
motion to continue. We consider that the court is not bound 
to wait, when the case is called, for the party then to make his 
affidavit, who has had an opportunity, as this case shows this 
defendant had, to have prepared his affidavit in time before the 
calling of the case. Here, the defendant knew his New Or- 
leans witness had not come, and, in all probability, would not 
come in time for the trial. Why, then, wait until the case is 
ealled for trial, and then ask for time to make an affidavit? It 
was his duty to be prepared beforehand, and he had an op- 
portunity of making this preparation. 
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This court cannot say, from the record before us, that the 
lower court erred in refusing a continuance. This is a sub- 
ject properly in the discretion of the lower court, and, unless 
we see it abused, we will not interfere. 

Let the judgment be affirmed, the other judges concurring. 


-_-- 23 06 e eo. 


Hamittons, Appellants, vs. Moopy, Respondent. 


1. The supreme court will not interfere with the discretion exercised by the 
inferior court in discharging a jury in a civil case after deliberation and fail- 
ure to agree. 

2. The sickness of a witness residing in another state is no ground for a con- 
tinuance, no efforts having been made to take his deposition. 

3. Judgment for costs is properly entered against the security in the bend of 
a non-resident plaintiff who is nonsuited. 


Appeal from St. Louts Law Commissioner’s Court.. 


Action for the specific recovery of personal property. The 
record shows that a trial was had before a jury, who retired to 
consider of their verdict, and after an absenee of about fifteen 
minutes, returned into court and reported that they could not 
agree, and that there was no possibility of their agreeing, 
whereupon they were discharged by the court, and the cause 
continued. When the case was called for trial at the next 
term, the plaintiffs moved for a continuance, and in-support of 
their motion, filed an affidavit that two material witnesses, re- 
siding in Illinois, who had faithfully promised to be present at 
the trial, had been detained by sickness, which alone prevented ' 
their attendance. The motion for a continuance was overruled; 
whereupon the plaintiffs submitted to-a nonsuit. Judgment 
for the costs was entered against the plaintiff and against hie. 
security in the bond for costs, he being a non-resident. . 

Spies & Weer, for appellants. 
Cline & Jamison, for respondent. 
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Ry.anp, Judge, delivered the opinion of the court. 


1. The questions in this record involve the proper exercise of 
discretion by the court below. It appears that at the first trial, 
the jury, after being out some short time, came into court and 
said that they were unable to agree upon a verdict ; whereupon, 
the law commissioner discharged them and continued the case. 
The appellants, who were the plaintiffs below, complain of this 
act as improper. This court has no remedy for such an act. 
‘What can we do with it? It rests in the discretion of the court 
below. There is where the power to do such acts resides, and 
there let it remain. We will not lend a willing ear to com- 
plaints against courts, where the acts complained of are obvious- 
ly within the mere discretion of the court. We suppose the law 
‘commissioner had good reason to think he was doing right. Hoe 
could tell from the jury before him whether there was any pro- 
bability of their agreeing to a verdict or not. If there was none, 
~what harm was done in discharging the jury an hour later or an 
chour sooner ? 

2. Atthe next trial day, the plaintiffs moved for a continu- 
‘ance, and assigned as a reason therefor, the absence of two per- 
sons whose testimony, if it could be had, would be very material 
to the plaintiffs. These persons resided in the state of Illinois, 
‘The plaintiffs had seen them and obtained their promise to at- 
tend the trial, but the sickness of these persons and of their fam- 
dlies prevented them from coming to the trial at the appointed 
time. The court refused to continue the causg on account of 
ithe absence of these persons. 

We cannot consider this refusal an improper exercise of dis- 
cretion. The plaintiffs had made no efforts to procure the de- 
spositions of these persons. They ought to have known that these 
foreign or non-resident witnesses were not liable to be sub- 
penaed and made to attend. They, therefore, should have 
‘taken the depositions of these persons. But if they (the 
plaintiffs) chose to take the promises and assurances of. these 
persons that they would attend, they must abide by it, and 
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sickness is no cause for delaying the trial under such circum- 
stances. 

8. There is no error in the judgment against McCreery for 
costs. He was security in the bond for costs of suit, and such 
security, when he enters into bond for costs, in order to enable 
a non-resident to prosecute his suit, under our statute concerning 
costs, becomes, so far as respects the costs, a party to the re- 
cord, and judgment may properly be rendered against him for 
the costs. (R. C. 1845, tit. Costs, art. 1, sec. 21, p. 244-5.) 
This section does not include alone the actions brought to the 
use of any person. Its proper construction is, in all such ac- 
tions, as well as in all where there is security for costs, or 
where the attorney shall be liable for the same, the judgment 
for costs shall be rendered against the person for whose use the 
action is brought, the security or attorney, &c. 

The judgment, then, is in all things affirmed; the other 
judges concurring. 


Noonan, Respondent, vs. Toe Hartrorp Fire Insurance 
Company, Appellant. 


1. A condition in a fire policy that the insured shall, after a loss, procure the 
certificate of the nearest magistrate or notary public as to its fairness, is a 
condition precedent to a recovery, and must be strictly complied with, un- 
less there is either a waiver or an estoppel. A certificate from any other 
than the nearest officer qualified to act is certainly not a compliance, when 
the nearest not only does not refuse to act at all in the matter, but actually 
gives a certificate different from that required. 

2. The fact that the company, after receiving a certificate which is not in 
compliance with the condition in the policy, enters upon an investigation 
as to the extent of the loss, without immediately objecting to the certificate, 
and offers to pay a certain amount, is not, as a matter of law, a waiver of 
their right to demand a strict compliance with the condition, when their pro- 
position is declined. 


Appeal from St. Louis Court of Common Pleas. 


This was an action upon a fire policy for $4400, dated No- 
vember 3, 1852, upon the stock and fixtures in a queensware 
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store on Main street, in the city of St. Louis, destroyed by fire 
on the 7th of February, 1853. 

Among other conditions in the policy, was one which is set 
out in the opinion of the court. It was provided that, in case 
of loss, the company should not be liable for any greater 
emount than the proportion which the sum insured by it bore to 
the whole amount of insurance. 

The petition, after setting forth the terms of the policy and 
the loss, contained a specific averment of a compliance with the 
condition as to notice and preliminary proofs of loss, and with 
the condition above referred to, by procuring the certificate of 
the nearest magistrate, and a general averment of a compli- 
arce with all the other conditions in the policy. The plaintiff’s 
loss by the fire was stated in the petition to be $14,500. 

The defendant, in its answer, denied that the plaintiff had 
sustained a loss to the amount claimed, and averred that ho 
had failed to procure from the notary public most contiguous to 
the place of the fire such a certificate as was required by the 
conditions of the policy. 

Commissioners were appointed to ascertain and report the 
amount of plaintiff’s loss by the fire, who reported his loss on 
stock at $12,809 77, and on fixtures at $363 24. The cause 
being afterwards submitted to a jury, upon the other issue, it 
sppeared in evidence that on the next day after the fire, the 
plaintiff notified the defendant, agent thereof, in writing, and 
on the 2d of March afterwards, caused to be delivered to him 
® particular account of his loss, verified by his own affidavit, 
and eccompanied by the certificates of Allen and Vogel, two jus- 
tices of the peace, dated March Ist, 1853, which, as to their 
contents, were in compliance with the condition in the policy. 
There was also delivered, at the same time, a certificate dated 
February 28, 1853, by William H. Pritchartt, a notary public, 
and secretary of the board of underwriters (whose office was 
more contiguous to the place of the fire than that of either of 
the two justices, ) setting forth that he was not in any way con- 
eerned in the loss, nor related to the plaintiff; that he had 
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made due inquiry into the cause and origin of the fire, and had 
understood that it originated in Noonan’s store ; that the gen- 
eral opinion was that it had been fired by an incendiary ; and 
that he had made inquiry as to the character and circumstances 
of said Noonan, but had received answers of such a character 
that he could not arrive at a conclusion as to the fairness or 
amount of the loss sustained. 

The plaintiff’s attorney testified that at the time of delivering 
to the defendant’s agent the account of loss, affidavit and cer- 
tificates, he stated that they were the plaintiff’s preliminary 
proofs, (except the list and appraisement of goods saved, which 
would be furnished as soon as completed,) and requested the 
agent to examine them and see if any thing further would be 
required ; and on the 20th of March, he del.vered to the agent 
a list and appraisement of the goods saved, stating that this 
completed his preliminary proofs, snd again requesting the 
agent to examine them and see if any thing further would be 
required. Some days afterwards, he again called on the agent, 
and was informed that the company would probably require the 
plaintiff to submit to an examination under oath, in compliance 
with a condition in the policy. On the 31st of May, plaintiff 
was no ified in writing to submit to an examination by defend- 
ant’s attorneys on the next day. This examinaticn was sub- 
mitted to and lasted for several days. The plaintiff was re- 
quired to produce his books and allow them to be examined by 
Mr. Clark, on behalf of the various companies interested. Mr. 
Clark remained in possession of the books several days, and on 
the 8th of June, informed the plaintiff that he had got through, 
and was prepared to submit a proposition on behalf of the sev- 
eral companies. He stated that he made the plaintiff’s ,loss 
$5474 54, of which sum each of the companies would puy its 
proper proportion. This proposition was declined. After- 
wards, other propositions for a compromise passed between 
the parties, the last of which was made by plaintiff in writing 
on the 14th of June. On the 18th of June, the defendant’s 
agent replied, declining plaintiff’s offer, and stating that if his 
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former proposition was not accepted, the company would ex- 
pect full compliance with the conditions of the policy, and re- 
quire him to produce the certificate of the nearest notary pub- 
lic. On the 27h of June, this suit was commenced. The 
plaintiffs attorney further testified that, during the negotiation 
until it was broken off, the whole difficulty was as to the 
amount of the loss. 
The following instructions, among others, were given by the 
Court of Common Pleas, to which the defendant excepted : 
‘10. If the jury believe from the evidence that the plaintiff 
delivered to the agent of the defendant the notice of the fire 
read in evidence, on or about the next day after the fire, and 
also delivered to said agent the certificates of Allen, Vogel 
and Pritchartt, read in evidence, on or about March 2d, 1858, 
and that said certificates were genuine, and said Allen and Vo- 
gel were justices of the peace at the time of their date, and 
Pritchartt a notary public, and with the same also delivered to 
said agent a statement of his loss, sworn to by plaintiff, as 
read in evidence ; and afterwards, on or about the 20th day of 
March, also delivered to said agent an appraisement of the 
goods saved from the fire, made by persons appointed there- 
for by both parties, and then declared to said agent that that 
completed his preliminary proofs of his loss; that plaintiff did 
said things as and for a compliance with the conditions of the 
policy in that behalf, and to the same as done, neither said 
agent or defendant made any objections on the ground of their 
not complying with such conditions, but after receiving the 
same, entered upon an examination of the amount of the loss 
and examined the books of the plaintiff therefor, and the plain- 
iff himself upon oath, and after this, did, on or about the 8th 
day of June, 1853, declare to plaintiff the amount of liabili- 
ties of defendant to plaintiff, arrived at from said evidences 
and examinations under said policy, by reason of the loss by 
said fire, and the same offered to pay to him, then they ought to 
find for the plaintiff, and for damages allow him so much of 
the sum of $12,809 77, as $4000 bears to $14,000, (the whole 
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amount of insurance,) with interest from sixty days after the 
time they should find that plaintiff delivered to defendant said 
preliminary proofs and certificates, to the present time.” 

‘611. If no objection to the certificates of Pritchartt, Allen 
and Vogel was made by the defendant until after the offer by 
the defendant to pay, as stated in the foregoing instruction 
No. 10, and until after the plaintiff refused to accept tne said 
sum in full payment of defendant’s liability to him under said 
policy; and until after said refusal, defendant never objected 
to paying the plaintiff the sum claimed, on any other ground 
than that the amount of his loss was less than claimed by him 
in his preliminary proofs, then the defendant waived the con- 
dition requiring the certificate of the nearest notary or magis- 
trate, and the notice dated June 18th, even if given by the de- 
fendant, does not bar the plaintiff’s right of recovery.” 

There was a verdict for the plaintiff for $4257 84, upon 
which there was a judgment, from which the defendant ap- 
pealed. 

B. 4. Hill, for appellant. 1. The 10th instruction given 
is erroneous, for the reason that the facts stated in said in- 
struction do not authorize the court to declare, as a question of 
law, that the defendant waived the certificate of the notary pub- 
lic most contiguous to the place of fire. The question of 
waiver is one of fact and intention for the jury upon all the 
circumstances of the case. (Phillips v. The Protection In- 
surance Company, 14 Mo. Rep. 234. Kyle v. The St. 
Louis Insurance Company, 11 Mo. Rep. 291. Angell on 
Life and Fire Insurance, p. 260, § 233. Edwards v. Bal- 
timore Fire Insurance Company, 3 Gill (Md.) Rep. 176. 
Khin v. Franklin Insurance Co., 1 Harr. (Penn.) Rep. 
247.) The 10th instruction does not embody all the fucts to 
be passed upon by the jury, in order to find a waiver. The 
important question as to waiver is, whether the defendant rested 
its denial of liability on other grounds, and made no objection 
to any deficiency in the preliminary proofs. (Ang. on Life 
and Fire Insurance, § 244, p. 265. 6 Harr. & Johns. (Md. ) 
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Rep. 408.) The letter of the 18th of June, 1853, was an 
important fact to be considered by the jury. (10 Pet. 507. 9 
How. 390.) 2. The nearest officer was the only one whose 
certificate would answer the condition of the policy. (1 Green. 
110. 1 Shepley, 265. 2H. Black. 577. 14H. Black. 254. 
2 Pet. 25. T Conn. Rep. 462. 13 Maine, 265. 1 Tenn. 
Rep. 12. 1 Rall’s Abr. 415. 1 Sand. 216. Sayer, 185. 5 
Vin. Abr. 207. 1 Tenn. 642. 3 Mass. 443. 14 Mass. 
453. 6 Term. Rep. 710. 2 McMullan, 237.) Pritchartt’s 
certificate is not, and does not purport to be a compliance with 
the condition of the policy. 

Krum § Harding, for respondent. 1. The law as to 
waiver of preliminary proofs was correctly stated. (2 Phill. 
on Ins. 485, 493-4. 6 Cow. Rep. 404. 2 Wend. 64. 6 
Harr. & Johns. 408. 2 Wash. 61. 1J. R. 219. 9 J. R. 
192. 20 Pick. 389. 3 Sand. 26. 3 Cush. 257. 83 Gill, 
276.. 3 Conn. 123. 2 ib. 58. 25 Wend. 374. 14 Mo. 
220.) 2. The condition of the policy requires the production 
of the certificate of the nearest magistrate or notary public. 
This condition is to be taken most strongly against the under- 
writer. The certificate of the nearest magistrate was pro- 
duced, and this answers the condition. See Phillips v. 
The Protection Insurance Company, 14 Mo. Rep. 


LEONARD, Judge, delivered the opinion of the court. 


It was a condition in this policy that the insured, immediately 
after the happening of a loss, should give notice of it, and as 
soon thereafter as possible deliver ina particular account of the 
loss, verified by the party’s affidavit, and ‘‘ procure a certifi- 
cate under the hand of a magistrate or notary public most 
contiguous to the place of the fire, and not concerned in the 
loss, as creditor or otherwise, or related to the insured, that he 
is acquainted with the character and circumstances of the in- 
sured, and has made diligent inquiry into the facts set forth in 
the statement; and knows or verily believes that the party 
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really and by misfortune, and without fraud or evil practice, has 
sustained, by such fire, loss to the amount therein mentioned.” 
This stipulation, for the production of a certificate of this 
character, seems to be an ancient and very common provision 
in a fire policy, not intended to conclude the underwriters as to 
the facts required to be certified to, the loss, and the amount of 
it, but stipulated for, on their part, as an additional protection 
against the fraud of the insured. As it is a provision, howev- 
er, for their own security, they may, of course, waive it, if 
they think proper, or their conduct towards the insured, in re- 
lation to it, may be such that it would be inequitable for them 
afterwards to set up the want of it as a ground of defence to an 
action, and in such cases, they are estopped, as a sheer matter 
of law, from doing so, upon the principle common to all equi- 
table estoppels, that the words or acts of a party, which cannot 
afterwards be contradicted, without fraud and injury to those 
whose conduct has been influenced thereby, shall conclude the 
party, without any reference to the real truth of the matter. In 
the first instance, the question of waiver is one for the jury, 
and in the other, a question of law for the court. 

In the present case, the court, in effect, directed the jury that 
the facts suggested in the tenth instruction amounted, in law, 
to a waiver of the required certificate, (for it seems to have 
been assumed that notary Pritchartt’s certificate was not in 
conformity with the condition, and that both of the justices, be- 
ing more remote from the fire, were not authorized to act, ) and 
whether they do so or not, is the question presented for our 
judgment. 

These facts are, substantially, that the insured gave due no- 
tice of the loss, and within a reasonable time afterwards, a 
particular account of it, verified by his affidavit, accompanied 
by the certificates of Pritchartt, Allen and Vogel, read in evi- 
dence, and a statement and appraisement of the goods saved 
from the fire, declaring, at the time, that this completed his 
preliminary proof, and was intended as a compliance with the - 
conditions of the policy ; that the defendant made no objection 
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to the proof upon the score of its non- conformity with the con- 
dition, but went inte an investigation of the amount of the loss, 
and after examining the defendant and his books, on the 8th of 
June, stated to the plaintiff the amount of the loss, as thus as- 
certained, and offered to pay that sum on account of it. The 
certificate of Pritchartt, the nearest officer, as read in evidence, 
was given on the 28th of February, immediately after the fire, 
and was to the effect that the fire occurred in the plaintiffs house, 
and was the work of an incendiary, but that the answer he re- 
ceived, as to the character and circumstances of the plaintiff, 
were such, that he could not arrive at a conclusion as to the 
fairness or amount of the loss; and the other two certificates, 
afterwards given by the justices of the peace, were in confor- 
mity with the stipulation. 

The plaintiff refused to receive the amount offered on the 8th 
of June, and afterwards, other communications passed between 
the parties in writing, in relation to the amount to be paid, 
which were finally closed by a letter from the defendant, of the 
18th June, declining to make any further offer, and stating 
that, if the one already made was not accepted, they should 
expect a strict compliance with the conditions of the policy, 
and require the production of a certificate from the nearest 
notary. This was the first time any objection was taken to the 
certificates. Llere, the correspondence between the parties 
closed, and this suit was afterwards commenced. 

The case of MWorsly v. Wood, decided in the King’s Bench, 
(in 6 Term Rep. 710,) was a suit by the insured upon a fire 
policy, containing a stipulation to the effect that the insured, 
upon the happening of a Joss, should procure ‘a certificate of 
the minister, churchwardens and some reputable householders of 
the parish, importing that they knew the character, &c., of the 
insured, and believed that he really sustained the loss, and with- 
out fraud.” 

The controversy was as to the extent of the loss, and the 
minister and churchwardens refusing to certify to the full 
amount claimed by the insured, he procured the certificates of 
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other reputable householders in the parish, and the question was, 
whether the procuring of a certificate was a condition prece- 
dent to the plaintiff’s recovery, and if it were, whether the cer- 
tificates of the other persons were a sufficient compliance with 
it, and the court decided, after a divided opinion in the Com- 
mon Pleas, in the same case, (2 Hen. Black. 574, ) that it was 
@ condition precedent, and that the certificates of other persons 
was not a compliance with it. This was the first decision upon 
the question, and it has been generally followed in the United 
States. (Oldmin v. Bewicke, 2 Hen. Black. 277, uote a. 
Angel on Insurance, sec. 226 and cases. ) 

If the nearest officer were disqualified from acting, by inter- 
est or otherwise, or refused to act at all in the matter, the next 
nearest officer, it would seem, might be considered as embraced 
within the stipulation; but when the person indicated is quali- 
fied, and does act, and his certificate is almost the reverse of 
what is required, it would seem to be beyond our reach to help 
the insured, either by disregarding the stipulation or substitu- 
ting a different one in its stead. 

Whether the defendant had waived the production of a proper 
certificate, was not left to the jury as a question of fact, but 
was thrown entirely out of the case, and the jury were directed 
that, if they found the facts detailed in the tenth instruction, 
they must find for the plaintiff, without any reference to the in- 
tention of the defendant or the other circumstances of the 
transaction; or, in other words, that these facts estopped the 
defendant from setting up the want of a proper certificate as a 
ground of defence. We cannot concur in this direction. We 
are not required, by the authority of any adjudicated case that 
we are aware of, which is obligatory upon us, to declare that 
such is the legal result of these facts, and we do not think 
they ought to have that effect. The underwriters had a right 
to protect themselves against fraud by this provision, which 
they put into the contract for that purpose, and their engage- 
ment to the insured did not subject them to any obligation to 
pay him until he procured from the person indicated in the pol- 
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icy, the stipulated certificate. They might, it is true, have 
waived the proof, absolutely or temporarily ; but we cannot 
hold that their failure to make the objection at the beginning, 
and going into an examination of the extent of the loss, and 
offering to pay the amount thus ascertained, was an absolute 
waiver of the production of a proper certificate, when they 
called for it, not only before the suit was brought, but during 
the treaty for the adjustment, or at least at the close of it. 
They might, it is true, have declined entering upon any inves- 
tigation, as to the loss, until the stipulated certificate was pro- 
duced, and their going into the inquiry, without making any 
objection to the certificates presented, especially when they 
were informed it was all the preliminary proof the party pro- 
posed giving, would afford a natural inference that they waived, 
temporarily at least, the production of any other certificate, 
and were willing to pay, if otherwise satisfied of the fairness of 
the loss, and the extent of it. But we do not think this con- 
duct, on the part of the underwriters, ought to conclude them, 
as a matter of law, unless the insured were thereby deprived 
of an opportunity of procuring the necessary certificate. The 
natural inference to be derived from the conduct would seem 
to be, that they waived, for the present, any objection to the 
certificate ; and if they had not before or at the close of the 
treaty for the adjustment, made the objection, but had waited 
till the suit was brought, they would, probably, have been es- 
topped from relying upon it, and this, it is believed, is as far 
as the cases have yet gone upon this subject. 

Whether the circumstances of the case will turn out to be 
such as to justify the inference that the defendants did, in fact, 
waive the production of any other certificate, is a question for 
® jury, and not for us. All we determine is, that the facts in- 
dicated in the instruction do not, under the circumstances of 
the case, conclude the defendants, as a matter of law, leaving 
the question of waiver to be determined by a jury as a matter 
of fact, upon proper evidence to be submitted to them. 

The result is, the judgment must be reversed, and the cause 
remanded; and the other judges concurring, it is so ordered. 







































MARCI TERM, 1855. 





Hart v. The Missouri State Mutual Fire & Marine Ins. Co. 





Hart, Plaintiff in Error, vs. Toz Missourr State Mvtuan 
Fire AND Marine Insurance Co., Defendant in Error. 


1. Where a corporation has implied power to receive notes in the regular 
course of its business, although expressly prohibited from exercising any 
banking privileges, a note assigned to the corporation will be presumed to 
have been taken in accordance with the charter, until the contrary is made 
to appear by the party setting up the illegality of the transaction as a de- 
fence. 

2. Where a set-off exceeding plaintiff’s demand is not replied to, judgment 
is correctly rendered for the defendant upon his motion, without waiting for 
the trial of other issues made by the pleadings. 


Error to St. Louis Court of Common Pleas. 





This action was brought by Hart, as assignee of Hesse, to 
recover a balance claimed to be due on account of a loss under 
policy of insurance. 

The defendant answered, putting in issue the assignment 
from Hesse to the plaintiff, and pleading as a set-off a note 
executed by Hesse and his partner to Doan, King & Co., and 
assigned to the defendant before the date of the alleged as- 
signment from Hesse to the plaintiff. The note was for an 
amount exceeding the balance claimed by plaintiff. 

The plaintiff moved to strike out the set-off, but his motion 
was overruled, and failing to reply, judgment was rendered for 
the defendant. 

H. NM. Hart, in proper person. 1. A motion to strike out 
the offset should have been sustained. The defendant has no 
power to buy and sell notes, but, on the contrary, is expressly 
prohibited from so doing by the 19th section of its charter. 
(Sess. Acts of 1849, p. 379.) 2. The court below erred in 
rendering final judgment before the issues were tried. If the 
issue upon the assignment had been found against the plaintiff, 
there could have been no judgment for the defendant upon his 
set- off. 

Glover & Richardson, for defendant in error. 1. The 
motion to strike out the defendant’s set-off was properly over- 
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ruled, because the court could not see that the endorsement of 
the note in question to the company necessarily implied any 
violation of its charter. 2. The plaintiff refusing to put in 
any replication to the set-off, and the set-off exceeding in 
amount the plaintiff’s demand, the proper judgment was that 
he take nothing by his action. 


Scott, Judge, delivered the opinion of the court. 


It is no defence to an action brought by a corporation that 
it has violated its charter, whereby it has become subject to 
forfeiture. (12 Mo. Rep. 131.) This principle, however, it 
is conceived, does not prevent the making of the defence that 
the contract of a corporation is unauthorized by its charter. 
(Ang. 238.) In this respect, a corporation and an individual 
stand upon very different grounds. The latter may make all 
contracts not prohibited by law, while the former, having been 
created for a specific purpose, not only can make no contract 
forbidden by its charter, which is, as it were, the law of its na- 
ture ; but, in general, can make no contract which is not ne- 
cessary, either directly or incidentally, to enable it to answer 
that purpose. (Angel on Corporations, 233. ) 

In general, an express authority is not indispensable to con- 
fer upon a corporation the right to borrow money, to deal on 
credit, or become drawer, endorser or acceptor of a bill of ex- 
change, or to become a party to any other negotiable paper. 
(Angel, 234.) In deciding whether a corporation can make 
@ particular contract, we are to consider, in the first place, 
whether its charter, or some statute binding upon it, forbids or 
permits it to make such a contract, and if the charter and 
statutory law are silent on the subject, in the second place, 
whether a power to make such a contract may not be implied, 
on the part of the corporation, as directly or incidentally neces - 
sary, to enable it to fulfil the purpose of its existence ; or, 
whether the contract is entirely foreign to that purpose. 
(Angel, 234.) 
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This corporation (the defendant) might have received 
notes in the course of its proper business, although it was ex- 
pressly restrained from exercising any banking privileges 
whatever. Under such circumstances, evidence would be ad- 
missible against the corporation to impeach the notes, by show- 
ing that they were issued for another purpose, or reccived in 
the course of business improper or forbidden to it. 

As the defendant (the corporation) might have received the 
note, the subject of the set-off in this suit, in the regular 
course of its business, and as a violation of law is not to be 
presumed, it was the duty of the plaintiff to set up in his reply 
the facts on which he relied to show the illegality of the con- 
duct of the defendant, in receiving the note used as a set-off. 
Having failed to do this, as the set-off exceeded his demand, 
and was unanswered, the court correctly entered judgment for 
the defendant. 

The other judges concurring, the judgment will be affirmed. 


Hess£, Plaintiff in Error, vs. Toe Missourr State Morvan 
Frre AND Marine Insurance Co., Defendant in Error. 


1. The 33d section of the 4th article of the act concerning practice at law 
(R. C. 1845) prohibiting a plaintiff from taking a nonsuit after the cause 
has been submitted to a jury, or to the court sitting as jury, is still appli- 
cable, notwithstanding the practice act of 1849, in all cases which would 
have been actions at law under the old system, and so the proper subjects 
of a jury trial; but in what would formerly have been suits in equity, the 
plaintiff may dismiss his petition at any time before a final decree. The 
6th and 7th sections of the 13th article of the act of 1849 furnish the rule 
of distinction. ; 


Error to St. Louis Circutt Court. 


Action upon a policy of fire insurance, to recover a balance 
claimed to be due on account of aloss. The cause was tried 
by the court, a jury being waived. The evidence being heard, 
T—VOL. XXI. 
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the court adjourned until the next day, taking the case under 
advisement. On the next day, the court orally stated the facts 
found and the conclusions of law thereon, and, as was the 
practice, directed the defendant’s counsel to reduce the finding 
to writing, to be signed by the judge. Atthis point, the plain- 
tiff asked for leave to take a nonsuit, which was refused, and 
after a judgment for the defendant, he sued out this writ of 
error. The issues in the cause will sufficiently appear from the 
finding of the Circuit Court, which was substantially as fol- 
lows : 

In November, 1850, the plaintiff’s stock of goods was de- 
stroyed by fire, being at the time covered by the defendant’s 
policy of insurance for the sum of $2000. After the fire, a 
dispute arose between the plaintiff and defendant as to the 
amount of the loss, and it was finally compromised and ad- 
justed at $1500, of which $912 was paid by the defendant, 
leaving a balance of $588. On the 21st of May, 1851, 
plaintiff assigned this balance to H. N. Hart, who, in August, 
1851, brought suit against the defendant for the same. In 
that suit, the defendant pleaded as an off-set a note executed by 
the plaintiff and his partner to Doan, King & Co., in 1846, 
which was assigned to the defendant on the 6th of May, 1851, 
and upon which the amount due exceeded the amount sought to 
be recovered by Hart, as the assignee of the plaintiff. This 
off-set was allowed to the extent of the plaintiff’s claim, and a 
judgment rendered for the defendant. 

Upon the above facts, the Circuit Court declared, as con- 
clusions of law, Ist, that the judgment in the suit of Hart 
against the defendant was a bar to the present suit; 2d, that 
the defendant had no capacity, under its charter, to take the 
note executed to Doan, King & Co. by assignment, and go was 
not entitled to the judgment claimed in the answer in the 
present suit, for the balance due on said note over and above 
the amount for which it had been set-off in the former suit. 

Hart & Jecko, for plaintiff in error. 1. The court below 
improperly admitted the record of the case of Hart against the 
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defendant to be read in evidence. In that suit, the defendant 
took issue upon the allegation of assignment, and that issue 
was never tried; and yet the Circuit Court held that the judg- 
ment there was a bar to the present suit, although it is further 
found that the off-set upon which that judgment was rendered 
was illegal. 2. The Circuit Court erred in refusing the plain- 
tiff leave to take a nonsuit when it was asked. When the trial 
is by jury, the plaintiff is always allowed to take a nonsuit 
after hearing the instructions ; and when the trial is without 4 
jury, in which case the facts are first found, and then the law 
declared, it is a harsh practice to deny him the same right. . 

Glover §& Richardson, for defendant in error. 1. The 
assignment to Hart prior to the institution of this suit, was a 
good defence. (Prac. Act of 1849, art. 3,§1.) 2. The 
judgment in the case of Hart against this defendant was a bar. 
3. A plaintiff has no right to take a nonsuit after the issues 
are found against him. (R. C. 1845, p. 821, § 838.) 


Scorr, Judge, delivered the opinion of the court. 


The question involved in this case is of some importance. 
It is, at what time, under the present practice act, a party 
may dismiss his petition when the trial has been submitted to 
the court. The practice act now in force is silent as to non- 
suits. Under the New York code, similar in many respects to 
our own, they seem to have no place. Law and equity being. 
blended, the term nonsuit would not perhaps have been appro- 
priately applied to all dismissals of petitions indiscriminately. 
It seems to be against the spirit of the present system of pro- 
cedure to keep up a distinction between law and equity suits, 
and to hold that a suit which would formerly have been on the 
equity side of the court may be dismissed at any time upon the 
payment of costs, whilst one that would have been on the com- 
mon law side of the court, must be subject to the statutory 
regulations now in force in relation to nonsuits. 

The 33d section of the 4th article of the act concerning prac- 
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tice at law, (R. ©. 1845, ) forbids any plaintiff from suffering 
® nonsuit, after the cause, upon a hearing of the parties, 
shall have been finally submitted to a jury, or to the court sit- 
ting to try the issue, for their decision. By blending the ad- 
ministration of law and equity, it is obvious that, if this pro- 
vision is made to extend to all trials by the court, a class of 
cases will be included in its terms which was never contempla- 
ted, as the provision was only intended for trials at Jaw under 
the old system of practice. All the elementary writers on 
equity law tell us that, in chancery, a complainant may, at any 
time before a final decree, upon the payment of costs, dismiss 
his bill. (Adams on Equity, 664.) This rule has lately been 
modified in England by an order in chancery. At law, under 
the old system, when the matter to be tried was, by the plead- 
ings narrowed down to a single issue, there was a propriety in 
refusing a plaintiff the liberty of taking a nonsuit after sub- 
mitting his case ; but, as matters of chancery jurisdiction were 
usually complicated, in which many facts were involved, the 
law, in its wisdom, permitted a plaintiff to dismiss his bill be- 
fore a final decree, and to renew his suit, when by oversight or 
any other cause, he had failed to present it inthe way it should 
have been. 

‘Ia this state of uncertainty, we have thought that the 6th 
-end 7éh sections of the 13th article of the present act regula- 
‘ting praetice, which seem to draw a sort of random line be- 
:‘tweon the former actions at law and suits in equity, should fur- 
nish a rule by which to distinguish the cases in which the pro- 
‘visions of the statute, relative to nonsuits, should apply, and 
‘those in which the rule in equity, as above stated, should ob- 
‘tain. The first of the sections referred to, describes the ac- 
tions in which the trial of the issues shall be by the jury, and 
‘the next section that class of litigation, once known as chan- 
cery suits, which, from their intricacy and the number of cir- 
cumstances involved, it would be unsafe to submit for trial to 
.® jury, and therefore, are still left, as formerly, to be tried by 
rthe.court, and being so left, the right of the plaintiff to dismiss 
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his petition, and the power of the court to dismiss a petition 
without prejudice, would remain as they stood under the old 
system in equity proceedings. 

As this was a case properly triable by a jury, the submission 
to the court did not vary the rule applicable to nonsuits. The 
statute prescribes that, after a cause shall have been finally 
submitted to a court for its decision, the plaintiff shall not be 
permitted to take a nonsuit. This cause was finally submitted 
to the court, and its decision made known before the party offered 
to take a nonsuit, and therefore it was properly refused. 

The court having found the fact of the assignment to Hart, 
the record of the Court of Common Pleas was conclusive be- 
tween the parties. 

The finding of the court, in relation to the illegality of the 
set-off set up by the defendant, was entirely redundant and 
unnecessary, as a previous part of the finding showed that the 
matter was concluded by a former judgment. 

Judge Ryland concurring, the judgment will be affirmed. 





Hurcuinson, Respondent, vs. Taz WesTERN INsURANCE Com- 
PANY, Appellant. 


1. A condition annexed to a policy of insurance that the assured shall cause 
any previous or subsequent insurance to be endorsed on his policy, is a con- 
dition precedent, and is not satisfied by verbal notice to the insurer of such 
other insurance. 


Appeal from St. Louis Court of Common Pleas. 


This was an action upon a policy of fire insurance for $3000, 
dated October 29, 1851, upon a mill in Illinoistown. The 6th 
condition annexed to the policy is set out in the opinion of the 
court. The 11th condition was as follows: ‘‘ The policy may 
always be transferred, provided such transfer be endorsed upon 
the policy and brought to the office for approval within thirty 
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days from the date thereof ; otherwise, the premium shall be 
considered as sunk for the benefit of the assurers.” 

At the date of this policy, E. C. Hutchinson, the plaintiff, 
was the owner of the mill. There was a previous insurance 
for $2500 in the City Insurance Company of Cincinnati, 
which was endorsed on defendant’s policy. On the 30th of 
December, 1851, the policy in the City Insurance Company of 
Cincinnati having expired, the plaintiff effected an insurance 
for $2000 upon the same property in the Commercial Insurance 
Company of Charleston for one year. The defendant’s agent, 
as a witness testified, was verbally informed of this subsequent 
insurance, but was never requested to endorse it on the policy, 
and it never was endorsed. On the 25th of February, 1852, 
Hutchinson sold the mill to H. W. Watkins for the sum of 
$5000, of which $1000 was to be paid in cash. For the re- 
maining $4000, Watkins executed a deed of trust upon the 
property. The deed of trust contained a clause to the effect 
that the property should be kept insured in the name of Hutch- 
inson, at the expense of Watkins, and that in case of loss, 
the insurance should be received by Hutchinson, ‘ and ap- 
plied and credited by him on account of said indebtedness, and 
the balance, if any, paid to Watkins.” 

The defendant’s agent was, according to the testimony of a 
witness, informed of the sale to Watkins, and requested to 
endorse it on the policy, but stated that it was unnecessary to do 
so, as the plaintiff retained an interest. It did not appear, 
however, that he was informed of the stipulation in the deed of 
trust as to the application of the insurance money. 

On the 6th of June, 1852, and before defendant’s policy 
expired, the mill was destroyed by fire. Notice and proofs of 
loss. were served on the defendant, and a witness testified that 
the only reason assigned for a refusal to pay, was the sale to 
Watkins. 

The Court of Common Pleas instructed the jury to the ef- 
fect that notzce to the defendant of the subsequent insurance 
before a loss was a sufficient compliance with the 6th condition 
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of the policy, and refused an instruction that it must have been 
endorsed on the policy. Other instructions were given and 
refused, which it is not thought necessary to notice. 

After verdict and judgment for plaintiff, the defendant ap- 
pealed. 

Wickham & Snead, for appellant. I. Parol evidence is 
inadmissible to prove verbal notice of subsequent insurance, 
the conditions of insurance requiring it to be endorsed on the 
policy in writing. (1 Phill. on Ins. sec. 8, § 67, 68, p. 51. 
13 Mass. 99. 2 Denio, 79 and cases cited. 1 Mood. and 
Walk. 367, 370. 7 Cushing, 179-80. 17 Mo. Rep. 248. 
5 Pick. 84. 16 Peters, 512. 14 Mass. 152.) IIL. A condi- 
tion in a fire policy not complied with defeats the policy; and 
even though verbal notice of the subsequent insurance was 
given to appellant, still, unless such subsequent insurance was 
endorsed on the policy, there is no such substantial compliance 
with the 6th condition of the policy as will entitle the respond- 
ent to recover. (6 Wend. 488, 494. 16 Peters, 510-12. 5 
Ohio Rep. 466-7. 14 Mo. Rep. 3, 8. 13 Ohio, 64. 4 
Howard, 222-3. 2 Cranch, 166-7-8. 2 Johns. Rep. 109, 
114. 16 Ohio, 165. 19 Ohio, 149, 176-7.) III. The 
agreement in the deed of trust, through which the plaintiff 
claimed his present interest in the property insured, to the 
effect that he should credit on the notes of Watkins whatever, 
in case of loss, he might recover from the insurance compa- 
nies, would, if binding on him, discharge the defendant from 
liability, whether Watkins caused the property to be insured in 
plaintiff’s name or not, because, Ist, it would deprive the com- 
pany of its equitable right of subrogation. (2 Phill. on Ins. 
(new ed.) 399, 400. 16 Wend. 397. 8 Johns. 246. 9 
East, 72. 4 Edward’s Ch. Rep. 95. 3 Rob. (La.) 427.) 
2d. It would operate as an equitable assignment of the poli- 
cy, and so not having been approved by the company and 
endorsed, as is stipulated in the 11th condition, would avoid 
the policy. (1 Phill. on Ins. p. 64, sec. X, § 90. 24 Pick. 
204. 1 Curtis, 196.) Moreover, the respondent, not being 
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the real party in interest, could not bring this action in his 
own name under our statute. 38d. It would be against public 
policy, by making it immaterial to respondent whether the 
property was burned or not, and by putting it in the power of 
Watkins to reap a benefit from such destruction ; for, besides 
having his debt paid to respondent by this insurance, he may 
insure and recover the full value of the property in his own 
name as owner. (9 Wend. 408.) 

T. Polk and F. 4. Dick, for respondent. I. Parol evi- 
dence was admissible to prove actual notice to the defendant of 
the insurance in the Commercial Insurance Company. 1. By 
the words of the 6th condition of the policy, notzce is sufficient 
to prevent an avoidance of the policy. 2. The notice is not 
required to be in writing, and so parol notice is good. (5 
Hill, (N. Y.) 101.) 3. Any doubt as to the meaning of the 
6th condition should be resolved against the company. (1 
Sumner, 440.) 4. The action of the company, in placing 
their refusal to pay on other grounds, shows their construction 
of the 6th condition. IL. The object of the condition, (which 
is to prevent the assured from getting too large an insurance,) 
was fully answered by the endorsement on the policy of $2500 
of insurance on the same property in the Cincinnati City Insur- 
ance Company. This policy expired before the fire, and the sub- 
sequent insurance of $2000 was intended to replace it. The 
amount of insurance was diminished, instead of being increas- 
ed. III. It is not necessary to inquire into the effect of the 
agreement between Watkins and the plaintiff, as there was no 
evidence that it was ever carried into effect. 


LronarD, Judge, delivered the opinion of the court. 


The sixth condition annexed to the present policy is: ‘‘ Per- 
sons insuring property at this office must give notice of any 
other insurance (either previous or subsequent) made on their 
behalf on the same, and cause such other insurance to be en- 
dorsed on their policies; in which cases, such office shall be 
liable to the payment only of a rateable proportion of any loss 
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or damage which may be sustained; and, unless such notice is 
given, the insured will not be entitled to recover in case of 
loss ;”? and the principal question upon the trial was, whether 
there had been a compliance with it, and if not, what was the 
effect of the non-compliance. 

A warranty, in the law of insurance, is a written stipulation 


in the policy, applicable either to matters present or future, | 


and, in the former case, is called an affirmative, and in the lat- 
ter, & promissory warranty ; and the policy being signed by 
the underwriters only, these warranties are made effectual by 
treating them as conditions precedent, upon the truth or fulfill- 
ment of which the entire contract depends. (Angel on Insu- 
rance, secs. 140, 142, 145 and 147. Arnold on Insurance, 58. 
Ellis on Insurance, 28. Borradaille v. Hunter, 5 M. & 
Granger, 689. MWVewcastle Fire Insurance Co. v. McMor- 
ran, 3 Dow, 262.) The present stipulation, it seems, is not 
@ new invention, but is taken from the conditions annexed to 
the fire policies issued by the London companies, (Ang. on 
Ins., Appendix, 7,) and the object of it is very obvious, and the 
provision itself reasonable enough. 

Underwriters rely more upon the interest than the morals of 
the insured for protection against the carelessness of owners 
in the preservation of the insured property, and therefore al- 
ways leave a sufficient amount uncovered by the policy to make 
it the interest of the insured to take proper care of it. To en- 
able them to do this, it is necessary, of course, that they 
should be informed whether the property, upon which they are 
about to take the risk, is covered by any existing policy, and 
if so, to what extent ; and that their risk may not afterwards 
be increased without their knowledge or consent, by the subse- 
quent act of the insured, in covering his remaining interest, 
either wholly or partially, with additional policies, from other 
underwriters, this stipulation, looking not only to the present, 
but to the future condition of the property, in reference to other 
insurance upon it, and the consequent increased risk on the 
part of the underwriters, is inserted as a condition in the policy. 
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We may remark, too, an additional reason for this provi- 
sion. The contract of fire insurance being a mere contract of 
indemnity against actual damage, the insured can only recover 
to the extent of his loss, no matter what amount may be covered, 
or by how many different policies. But, then, he has his elec- 
tion upon which policy he will exact this indemnity, leaving it 
to the parties themselves afterwards to compel contribution 
from those who ought to bear with them the common loss, and 
to compel the insured to go to the other underwriters for the 
residue. Keeping these things in view, there is not much dif- 
ficulty in settling the material questions discussed in this case. 
It is true, the main purpose of the provision might be effected 
by a mere verbal notice of other insurance, without any en- 
dorsement of it upon the policy; but the parties have seen fit 
to agree that all other insurance upon the property shall be so 
endorsed, in order manifestly to have certain and authentic 
evidence of this material fact, instead of leaving the matter to 
the uncertainty of mere verbal testimony. The endorsement 
changes the effect of the contract, as it stands on the face of 
the instrument, in reference to the amount the insured may 
claim of the underwriters, and perhaps it is also intended to 
furnish evidence against the underwriters of their consent to a 
continuance of their liability, notwithstanding the increased 
risk thrown upon them by the subsequent insurance. An in- 
timation to this effect is given in the opinion of the court, in 
the case of Carpenter v. The Prov. Ins. Co., 4 How. 222, 
which was a suit in equity, to compel the underwriters to make 
an endorsement upon a policy of a subsequent insurance, of 
which they had received verbal notice. The case went off upon 
a defect of proof as to the fact of notice ; but it is intimated by 
the judge who delivered the opinion, that, perhaps, it would have 
been a good defence to the bill, that the parties had declined 
continuing their liability, as underwriters, under the increased 
risk, and, in the exercise of their right to do so, had refused to 
make the necessary endorsement upon the policy, required as 
the evidence of the fact. 
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If other insurance exists at the time, and is not endorsed, 
although communicated or known to the underwriters, it is not 
enough. The condition is not complied with, and no contract 
exists. (Carpenter v. The Prov. Ins. Co., 16 Pet. 512. 
Barrett et al., v. Union Mutual Fire Ins. Co., T Cush. 
178. 1 Phillips on Ins. 477.) 

There can be no distinction in this particular between a 
present and a subsequent insurance, and the present condition 
extends to both existing and future policies, and if there is a 
failure to endorse either, the stipulation is not complied with. 
But it seems to have been thought upon this trial, that the en- 
dorsement was not a condition precedent to the plaintiff’s right 
of recovery, and that a failure in this matter did not defeat a 
recovery, upon the ground, we suppose, that the express pro- 
vision to that effect was confined to the want of notice. It 
seems, however, that any stipulation inserted in the policy is, 
according to the law of insurance, to be considered as a war- 
ranty, and so is a condition precedent, without any express 
contract for that purpose ; and, indeed, in this case, we think 
the last clause of this condition ought to be construed as re- 
ferring to a notice perfected by an endorsement, rather than as 
limiting the effect of the provision in annulling the contract to 
the mere failure to give notice. The endorsement must, of 
course, be made by authority of the party who is to be bound 
by it, and if it is to affect the rights and liabilities of both 
parties, it must be made with the consent of both. No ques- 
tion, however, of this kind arises here, as it is not pretended 
that any endorsement was ever made, or proposed to be made. 

It is not necessary to go into a particular examination of the 
instructions given and refused. It is enough for the reversal of 
the judgment that the case was tried and determined upon the 
assumption that a verbal notice, without an endorsement, was 
sufficient to enable the plaintiff to recover, while we think 
otherwise. The judgment must therefore be reversed, and the 
cause remanded ; which is ordered accordingly, the other judges 
concurring. 
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Lyon & Wire, Appellants, vs. Pace & otnErs, Respondents. 


1. In a suit under the practice act of 1849, by the grantee in a deed against the 
grantor, to correct a mistake in the description of the property conveyed, 
parties in possession cannot be joined as defendants, unless they claim un- 
der the grantor with notice of the mistake or as volunteer purchasers. 

2. A judgment by default may be taken against one defendant, after a de- 
murrer has been sustained as to others. 


Appeal from St. Louis Circuit Court. 


This was a suit, the object of which was to correct a mis- 
take in a deed in the description of the land conveyed. The 
defendants were, the grantor in the deed, the several parties in 
possession of different portions of the land, and a party having 
an interest with the plaintiffs under the deed. The plaintiffs 
prayed judgment for the title and for the possession. A de- 
murrer to the petition, filed by all the defendants except Pas- 
chal Tourie, the grantor, was sustained by the Circuit Court. 
The facts stated in the petition appear in the opinion of Judge 
Ryland. After the demurrer had been sustained, a judgment 
by default was taken against Tourie for want of a plea. This 
judgment was afterwards set aside, and the petition dismissed, 
and the plaintiffs appealed. 

P. C. Morehead, for appellants. 

J. R. Shepley, for respondents. 


Rytanp, Judge, delivered the opinion of the court. 


The questions in this case involve the propriety of the judg- 
ment of the court below in sustaining the demurrer of the de- 
fendants, all except Paschal Tourie, to the petitioners’ com- 
plaint, and also the setting aside of the judgment by default 
against Tourie, and the dismissing of the petition. 

The petition does not set forth properly facts sufficient to 
maintain an action against the defendants who demurred to the 
same. The petition seeks to correct an error or mistake in the 























MARCH TERM, 1855. 105 





Lyon v. Page. 





description of the tract of land mentioned in the deed from 
Paschal Tourie to Robert N. Moore and Alexander Moore. It 
states that one Charles Simoneau, who died several years ago 
in St. Louis county, intestate, owned and cultivated a lot or 
parcel of land containing forty arpens, described as one arpent 
in front by a depth of forty arpens, situated in the Grand 
Prairie common fields, adjacent to and belonging to the then 
village of St. Louis, being a common field lot, bounded on the 
north by a common field lot of one Francis Marechell, on the 
south by a common field lot of one Francis Moreau, and was 
owned and cultivated by said Charles Simoneau, at and prior 
to the 20th day of December, 1803, and was by the act of 
1812 confirmed to said Charles Simoneau or his legal repre- 
sentatives ; that said Charles Simoneau died before said act 
was passed, leaving as his heirs his wife, Marie Simoneau, and 
his only child, Charles Simoneau, who became entitled to said 
tract of land, and were the confirmees thereof under said act 
of 1812; that said Charles Simoneau, jr., died without issue, 
leaving his mother, the said Marie, his sole heir ; and, previous 
to his death, conveyed to his mother said tract of land, by 
deed dated August 11th, 1806; that said Marie Simoneau 
conveyed the same land to Paschal Tourie, by deed dated July 
20th, 1838. The petition also states that said Charles Simo- 
neau, sr., never owned any other lot or tract of land in said 
Grand Prairie common fields west of the east line of said com- 
mon fields, than the lot here described; that the said Paschal 
Tourie, who acquired the same as aforesaid, sold it to Robert 
N. and Alexander Moore, both now deceased, but erroneously 
conveyed by a wrong description by general warranty deed, 
marked as an exhibit to the petition,(C.) The petition states 
that the land conveyed was never the property of the said 
Simoneau or of the said Paschal Tourie, as acquired by them, 
but that the land in controversy was the land sold to the said 
Moores and intended to have been conveyed, which the said 
Tourie has since admitted. The petition avers that said plain- 
tiffs are entitled to a conveyance from said Tourie for said 
land. 
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The petition then states that Alexander Moore died intestate, 
leaving as his heirs his mother, Elizabeth N. Moore, his 
brother, Robert N. Moore, his sister, Elizabeth Hull, and his 
niece, Julia N. Moore ;. that the mother, Elizabeth N. Moore, 
died, devising her interest in said land to Robert N. Moore and 
Elizabeth Hull, wife of Joseph S. Hull; that Robert N. 
Moore died, devising all his interest in said land to his wife, 
Anna Maria, now the wife of the plaintiff; that Joseph S. 
Hull and wife conveyed their interest in said Jand to the plain- 
tiff, James M. Lyon, by deed, whereby the plaintiffs are enti- 
tled to the whole of said tract of land, except one-eighth there- 
of, belonging to Julia N. Moore. 

The petition then states that the defendants, Wash and wife, 
Clay Taylor and Edmond Taylor, are in possession, by them- 
selves or their tenants, of part of said land on the west end ; 
that Peter Lindell is in possession of part next east of them, 
and/defendants, Page and Vandeventer, are in possession of 
the/remainder of said tract, and are unlawfully withholding 
from the plaintiffs said possession. 

The defendants, the school commissioners, are pretending, 
unjustly, to claim a part on the east end thereof. The plain- 
tiffs state that they have an equitable title to said described 
tract of land, and pray judgment that Paschal Tourie shall 
convey the same to plaintiffs by deed in fee simple, or such 
judgment as shall invest them with the legal title to the same ; 
and such other judgment against him as shall be proper under 
the circumstances. Against the other defendants they pray 
jadgment for possession, damages, rents and profits, and gen- 
eral relief. 

1. This petition, which I have stated substantially above, 
shows no cause of action against any of the parties who de- 
murred thereto. 

It does not appear by this petition that any of these defend- 
ants claim under Paschal Tourie, the maker and grantor in the 
deed, in which is the alleged erroneous description of the land. 
Even if these defendants should claim under Paschal Tourie, 
the petition fails to allege that they had notice of such mistake, 
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or that they were mere volunteer purchasers. The judgment, 
then, of the lower court, upon the demurrer in favor of these 
defendants must be affirmed, and the plaintiffs having, after 
leave given, failed to amend their petition, the judgment dis- 
missing the petition, as to them, is proper, and must also be 
affirmed. 

2. But this court cannot perceive why the court below should 
suppose the judgment by default against Paschal Tourie was 
irregular, and should be set aside. The record shows personal 
service of the summons and petition in time, and it also shows 
the failure of the defendant, Tourie, to answer or demur. The 
judgment by default was regular, and the court should not have 
set the same aside and dismissed the petition, without any ap- 
pearance or motion on the part of Tourie asking for such 
action. 

The defendants, who demurred below, contend in this court 
that the judgment against Tourie was properly set aside, be- 
cause it was had after the demurrer to the plaintiff’s petition 
had been sustained by the court below. There is nothing in 
this objection. The plaintiffs may well be entitled to relief 
against one defendant, and yet have no sufficient statement of 
facts in their petition to entitle them to relief against another 
defendant, or even an informal and defective statement may be 
considered sufficient, after default, to authorize the courts to 
afford the relief which might have been denied upon proper 
defence made. 

In our opinion, then, the court below erred in setting aside the 
judgment by default taken in this case against Tourie, without 
his appearance, and showing cause therefor. That judgment 
is reversed, and the cause remanded for further proceedings 
against Paschal Tourie, if the plaintiffs see fit ; and the judg- 
ment in favor of Page and the other defendants, who made de- 
fence below, is affirmed, the other judges concurring. 
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Waterman & Ryan, Respondents, vs. Frank & OTHERS, 
Appellants. 


1. A delivery bond given for property seized under execution does not take 
away the trial of the right of property when a claim is interposed, nor the 
power of the plaintiff, by giving a bond of indemnity, to compel the officer 
to sell, notwithstanding a verdict for the claimant. 

2. A delivery bond, although given by a party other than the defendant in the 
execution, and made payable to the officer instead of the plaintiff, is good 
as a common law bond, although, not being in conformity with the statute, 

_it would not authorize the summary statutory proceedings. 

3. In a suit upon a forfeited delivery bond, given by the claimants of property 
seized under execution against another, the defendants cannot be permitted 
to show in mitigation of damages that the property belonged to them. 

4. Under the practice act of 1849, a bond with a collateral condition may be 
assigned, so as to enable the assignee to sue in his own name. 


“ppeal from St. Louis Court of Common Pleas. 


This was an action upon a penal bond given by Charles 
Frank and John Valentine, as principals, and Philip Walter, as 
security, to E. G. Clark, a constable of St. Louis township, 
conditioned for the delivery, upon the return day of the writ, 
of certain property which had been seized under an execution 
issued by a justice of the peace in favor of Waterman & Ryan 
against Benjamin Mendheim. Before the return day of the 
execution, the obligors in the bond interposed a claim to the 
property. The constable summoned a jury to try the right of 
property, and the trial resulted in a verdict for the claimants. 
The plaintiffs in the execution then executed to the constable a 
bond of indemnity under the statute, and required him to sell 
the property, notwithstanding the verdict of the jury. The 
property seized not being delivered according to the ecndition 
of the bond, and no other property being found upon wh‘eh to 
levy the execution, the same was returned unsatisfied. The 
constable then assigned the delivery bond to the plaintiffs in the 
execution, who bring this suit upon it. The defendants de- 
murred to the plaintiff’s petition, on the ground that the bond 
was not assignable, but the demurrer was overruled. They then 
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answered, setting up their right of property, and the verdict of 
the jury prior to the forfeiture of the bond as a defence. This 
answer was, on motion, stricken out, and a judgment rendered 
for the plaintiffs, from which the defendants appealed. 

H. M. Dedman, for appellants. 1. The bond is not as- 
signable, so as to enable the assignees to sue thereon in their 
own names. ( Zhomas v. Cox, 6 Mo. Rep. 506.) 2. The 
bond is not such an instrument as the statute permits a consta- 
ble to take. (R. C. 1845, p. 482, § 31.) 38. The verdict of 
the constable’s jury was a legal excuse for the non- delivery of 
the property. (R. C. 1845, p. 663, § 12. Page §& Bacon 
v. Butler, 15 Mo. Rep. 78. T Blackford, 43.) 

4. P. & P. B. Garesché, for respondents. 


Scott, Judge, delivered the opinion of the court. 


The statute, in permitting a delivery bond to be given for 
property seized under execution, did not contemplate taking 
away a trial of the right to the property seized, interposed by 
a claimant. The statutes in reference to this subject should be 
construed so as to make them stand together. After giving a 
right to a trial, it could not have been intended that the officer 
or the defendant in the execution might, at will, defeat it by a 
delivery bond. If this right is preserved to the claimant, then 
@ power to the plaintiff in the execution of compelling the offi- 
cer, by a bond of indemnity, to sell, notwithstanding a verdict 
in favor of the claimant, follows as a necessary consequence. 
(R. C. 1845, tit. Justices’ Courts, art. 7, sec. 16, p. 663.) 

The difficulty in this case grows out of the fact that the bond 
for the delivery of the property does not conform to the re- 
quirements of the statute. The 39th section of the act con- 
cerning executions, makes the 31st and the seven following 
sections of that act applicable to justices’ courts. The 31st 
section requires that the bond taken by officers for the delivery 
of property seized under execution, shall be given by the de- 
fendant in favor of the plaintiff. The bond in this case and 
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on which this suit is brought, is not given by the defendant, 
nor is it payable to the plaintiff. It is clear that such a bond 
would not sustain the summary proceedings authorized by the 
statute on regular bonds. It does not appear that the defend- 
ant assented to the act of the obligors in giving the bond, and, 
without their consent, they could not be subject to the proceed- 
ings on such bond contemplated by the statute. The bond not 
being such as was required, the plaintiffs in the execution would 
not be bound to accept it, but might disregard it and hold the 
constable liable for neglect of duty, in the event the property 
was not restored on the day of sale. 

But, as the plaintiffs have accepted the bond from the con- 
stable, and brought this suit upon it, two questions arise ; 
whether this action can be sustained in the name of the plain- 
tiffs, and whether the bond, not being good as a statutory one, 
an action at all can be maintained upon it in anybody’s name. 
In those states in which delivery bonds are allowed to be 
taken by an officer seizing property by virtue of an execution, 
the doctrine is maintained that a bond, not valid as a statu- 
tory one, is yet good as a common law bond. That is, al- 
though such bond would not authorize the summary proceed- 
ings given by the statute on them, yet, not being considered as 
within the influence of the statute of 23 Henry VI, ch. 9, and 
being valid on general principles, they would support an ordi- 
nary action at law. (Jvhnston v. Meriwether, 3 Call, 527. 
Poston v. Southern, T B. Mon. 289. Drake v. Moore, 1 
Bibb, 351.) The case of Meze v. Howver, (1 Leigh, 442, ) 
does not contradict that cited from Call, for it must be borne 
in mind that this last opinion was expressed on a motion in a 
summary way on the bond. The principle has been frequently 
recognized in this state, that a bond not good as a statutory 
one, may be upheld as a bond at common law, where it is not 
prohibited being taken, and there is nothing in it showing that 
it contravenes the policy of the law. In a word, that it is no 
objection of right to a bond taken by an officer, that there is no 
statute law authorizing it to be taken. If there is nothing in 
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the bond tending to oppression or extortion, nor contravening 
public policy, its validity will depend on those considerations 
which affect bonds between individuals, voluntarily executed. 

It may be said that, as this is a common law bond, the de- 
fendants should be permitted to show, in mitigation of dama- 
ges, that the property belonged to them, and that no injury was 
sustained by their failure to deliver it in pursuance to the con- 
dition of the bond, as was done in the case of Burseley v. 
Hamilton, (15 Pickering.) To this it may be answered that, 
as the officer, by the failure of the defendants, became liable. 
to the plaintiffs for the debt, it is not just that this responsibil- 
ity should rest on him, as it was caused by the act of the de- 
fendants. As the liability of the officer to the plaintiffs was, 
incurred by the fault of the defendants, it is nothing but right: 
that they should be indemnified by them. The statute here, em- 
powering the plaintiff to indemnify the officer, and compelling: 
him to seil, notwithstanding the property is found not to be- 
long to the defendant in the execution, makes the difference- 
between this case and that of Burseley v. Hamilton. 

A bond with a collateral condition was not assignable un- 
der the former system of practice, so as to enable the assignee- 
to maintain an action thereon in his own name. Such an in- 
strument was not assignable, within the meaning of the statute- 
concerning bonds and notes. (Craig v. Craig, 1 Call, 483. ), 
But, as the present practice act requires a suit to be brought in. 
the name of the party really in interest, and as it is not denied’ 
but that the bond in suit has been assigned to the plaintiffs, 
they are like the assignees of an open account, who may main- 
tain an action in their own name, as has been repeatedly held! 
by this court. 

The other judges concurring, the judgment will be affirmed.. 
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Meter, Plaintiff in Error, vs. Lester & Krum, Defendants 
in Error. 


1. Under the practice act of 1849, a suit upon an official bond given to the 
state must be brought in the name of the state, as the trustee of an express 
trust. (State v. Moore, 19 Mo. Rep. 369, affirmed.) 


Error to St. Louis Court of Common Pleas. 


This was an action brought in the name of Meier, upon a 
constable’s bond given to the state. The breach of the condi- 
tion was alleged in the petition to consist in a seizure and sale 
by the constable of property of the plaintiff, which was by law 
exempt from execution. A demurrer to the petition was sus- 
tained by the court below, and the plaintiff appealed. 

Hart & Jecko, for plaintiff in error. 

C. Harding, jr., for defendants in error. 


LEONARD, Judge. This judgment must be affirmed, accord- 
ing to the case of the State v. Moore, (19 Mo. Rep. 369,) 
where it is holden that the suit upon the official bond of an offi- 
cer, given to the state, must be in the name of the state, as the 
trustee of an express trust, within the meaning of our new 
practice act. Judgment affirmed accordingly. 





‘CaRISTY’s ADMINISTRATOR, Defendant in Error, vs. Myers, 
Plaintiff in Error. 


i. The supreme court will not interfere with the discretion exercised by the 
court below in refusing to set aside a judgment by default for failure of at- 
-torney to file answer, unless it can clearly see that it has been abused. 

-2. Mitions are no part of the record, unless made so by bill of exceptions. 


Error to St. Louts Circuit Court. 


‘This was an action upon a note. Judgment by default was 
rendered for want of an answer. Afterwards, the defendant’s 
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attorney filed a motion to set aside the default, and in support 
thereof, filed his affidavit, stating that an answer was prepared 
and sworn to by the defendant, denying the execution of the 
note, and left with him to be filed, but that he was detained in the 
country by sickness until it was too late to file the answer in 
time. The motion was sustained and leave granted to file an 
answer instanter. No answer being filed, another judgment by 
default was taken, and another motion to set the same aside 
was filed, supported by the attorney’s affidavit, stating that he 
could not be present when the former motion was decided. The 
second motion was sustained on the 19th of December, as sta- 
ted in the record, and the cause continued until the first Mon- 
day in February following. On the 10th of January, an entry 
was made on the record, vacating the last entry, and ordering 
the motion to be sustained on condition that the defendant ad- 
mitted a prima facie case. A trial by jury resulted in a ver- 
dict for the plaintiff, and the defendant brought the case here 
by writ of error. The motions were set out in the record, but 
no bill of exceptions was saved. 
Lewis § Henning, for plaintiff in error. 
Comfort & Manter, for defendant in error. 


RYLAND, Judge, delivered the opinion of the court. 


This case presents no question worthy of the consideration 
of this court. Were we to consider all the motions and affida- 
vits which the clerk has thought proper to copy into the tran- 
script, as part of the record of this case, it would only present 
then the mere question of discretionary action on the part of 
the court below. We cannot see, in this case, an abuse of this 
discretion, calling for the action of this court for its correc- 
tion. The matter of setting aside a judgment by default, upon 
the application of the attorney, for the failure to file an answer 
for his client, is so peculiarly within the discretion of the court, 
that this court must see an abuse clearly of this power, before 
we will reverse. But it is needless to say any thing further on 
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this subject. There is no bill of exceptions in this transcript 
showing that any thing was excepted to, or any objection taken 
and saved below. ‘‘It is an invariable presumption of this 
court, that the proceedings of inferior courts are correct un- 
less the contrary appears. He who seeks to reverse them, 
must put his finger on the error committed by them. Although 
@ motion is set out by a clerk in the record, that does not make 
it a part of the record. A motion is no part of the record, and 
it can only be made so by incorporating it into a bill of excep- 
tions.” (United States v. Gamble § Bates, 10 Mo. Rep. 
459. ) 

The judgment below is affirmed; the other judges concurring. 


Lemp, Respondent, vs. Prunp, Appellant. 


1. No exceptions saved. 
Appeal from St. Louis Court of Common Pleas. 


Hart & Jecko, for appellant. 
Hudson & Thomas, for respondent. 


Ry.anp, Judge. In this case, the court below, on motion, 
struck out the defendant’s answer, and judgment was then 
given for want of an answer. The plaintiff not requiring a 
jury, the court assessed the damages. The defendant prayed 
for an appeal, and brings the case here. 

There is no motion for a new trial ; no exceptions taken to 
any act or judgment of the court below ; no motion saved and 
put on record by any bill of exceptions, and there is no bill of 
exceptions saved in the case. There is nothing on the record 
for this court to look into, and there is no reason why the case 
should be here. ; 

The judgment is affirmed, the other judges concurring. 
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Krinespury’s Executors, Defendants in Error, vs. LANn’s 
Executor, Plaintiff in Error. 


1. The action of replevin did not abate by the death of the plaintiff and de- 
fendant, but might be revived in the name of their personal representatives. 


Error to St. Louts Circutt Court. 


This was an action of replevin brought by James W. Kings- 
bury against Hardage Lane, in 1843, for two negro women. 
Lane pleaded property in himself*to the slaves. In November, 
1849, the death of the defendant, Lane, was suggested, and 
the appearance of his executors entered. In December, 1849, 
there was a trial and verdict for plaintiff. The case was 
brought to this court and reversed. On the 3d of January, 
1854, the executors of Kingsbury suggested his death, and 
entered their appearance. On the 3d of May, 1854, the court, 
upon inspection of the record, ordered that the suit be abated, 
to which the defendants excepted. The defendants thereupon 
moved the court to assess the value of the property replevied 
and damages for the use of the same, but the court refused to 
grant such motion, to which refusal defendants also excepted, 
and brought the case to this court by writ of error. 

Mr. Field and Mr. Darby, for plaintiff in error, in a printed 
brief, argued the following points: I. There was error in giv- 
ing judgment of abatement ; for the cause of action survived, 
and the representatives were regularly before the court. 
(Statute of 4th Edw. III, c. 7, de bonis asportatis in vita 
testatoris. 1 Williams on Executors, 512. R. C. 1835, tit. 
Practice at Law, art. 5, secs. 2 and3. Tit. Administration, 
art. 2, secs. 24 and 25. 1 Chitt. Pl. 188. 2Esp.N. P. 375. 
Com. Dig. Administrator B. 13. 11 8. & R. 181. 4 Mass. 
Rep. 480. 14 Mass. Rep. 231. 2 McCord, 194. Higgins 
v. Breen, 9 Mo. Rep. 497. Fitz. Nat. Brev. 59. Petrie 
v. Duke, 2 Lutw. fo. 1120—Coke’s Entries. 2 Sellon’s 
Practice, 124. 2 Troub. & Hal. Prac. 150. Graham’s Prac. 
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888. 22 Wend. 602.) The cases of Jones v. Littlefield, 3 
Yerger, 133 and Rector v. Chevalier, 1 Mo. Rep, 345, were 
decided upon a different state of law from that now existing 
here. (Car. & Nich. Tenn. Laws, 65, 68. Lewis v. Out- 
law, 1 Tenn. Rep. 140. 1 Terr. Laws, Mo. 849, § 35. Id. 
924, § 20.) IL. There was error in overruling the motion for 
an assessment of the value of the property replevied, and the 
defendant’s damages. (2 Sellon’s Practice, 164-5. 2 Tidd’s 
Practice, 708. Butcher v. Porter, Salk. 96. 2 Wilson, 83. 
14 Mass. Rep. 231.) 

Mr. Polk, for defendant in error. 1. The death of the de- 
fendant abates the action of replevin. (4 Mass. 480. 8 
Greenl. 128. 19 Wend. 447. 17 Mo. Rep. 862.) 2. The 
action of replevin is abated by the death of the plaintiff. (1 
Comstock, 1638. 6 Hill, 558.) 38. The fact that steps were 
taken in the case after the death of the defendant cannot alter 
the case. (8 Watts (Pa.) Rep. 460.) 4. The court did right 
in refusing the defendant’s motion to assess the value of the 
property replevied and damages for the detention ; because, the 
suit having abated, no further proceedings could be had in it. 
(8 Greenl. Rep. 128.) 


LEONARD, Judge, delivered the opinion of the court. 


This judgment must be reversed, and the cause remanded. 
The question is not without difficulty, and the result to which 
we have come has only been arrived at after a good deal of 
consideration. The propriety, however, of allowing a suit in 
replevin to be continued in the name of the administrator of a 
deceased defendant, considered in reference to the rights of 
either party, is so manifestly proper, in every point of view, 
and so free from every practical objection, that we felt it to be 
our duty to allow it, if it could be brought within the legislative 
provisions, in relation to the continuing of suits abated by the 
death of parties. 

The action of replevin, confined, originally, to a tortious 
taking, has been greatly extended by our own legislation, until 
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it has become a useful and common, and, indeed, the only effec- 
tual. legal remedy for the recovery of personal chattels, where 
the party prefers a recovery in specie to a compensation in 
damages. A pretty large privilege is extended to the plaintiff 
in allowing him, upon his own affidavit of ownership, to deprive 
the defendant of his possession; but, to guard against abuse, 
a provision is made that, if he fail to establish his title, he 
shall pay double damages for the use of the property during the 
time the defendant is kept out of it, and judgment shall be in 
the same suit rendered against him and his securities, for the 
damages and a return of the property. 

At the common law, the death of either party abated the suit, 
and all causes of action founded upon wrongs to person or 
property were extinguished. The administrator representing the 
assets, rather than the person of his intestate, gave rise to the 
maxim that personal actions die with the person, which included 
within it all actions founded on wrongs, and in that form, but 
not actions ex contractu. This, however, even in early days, 
was considered quite too narrow an exception to the maxim, 
and, therefore, by the statute of 4 Edward III, it was enacted 
that, ‘*in times past, executors had not had actions for a tres- 
pass done to their testators, as of the goods and chattels of 
said testators, carried away in their lifetime, it was provided 
that executors, in such cases, should have an action against the 
trespassers in like manner as their testators should have had if 
they were living.” And this act was extended by the courts 
far beyond its words, and, by construction, made to embrace 
all injuries done to the personal estate of the intestate, lessen- 
ing it in value, (1 William’s Ex’rs, 670, ) and, accordingly, ex- 
ecutors and administrators afterwards maintained trover and 
replevin for_a conversion or taking, done in the lifetime of their 
testators or intestates. (1 Broom’s Maxims, 404.) It, how- 
ever, only gave the remedy to the administrator of the injured 
party against the wrong doer himself, and gave no remedy af- 
ter the wrongdoer’s death against his administrator, and fell, 
in other particulars, far short of an enlightened system of law. 
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To remedy these defects, our legislature, at the revision of 
1835, in the revised statute concerning Administrators, art. 2, 
secs. 24 and 25, ) provided, in substance, that all civil remedies 
for wrongs done to the rights of others, except for injuries to 
the reputation and person, should survive to the representatives 
of the injured party, and against the representatives of the 
wrongdoer. Broader language cannot be imagined. It em- 
braces all civil actions, and may be justly said to be an entire 
repeal of the old maxim, substituting in its place, in the next 
section, a provision in the shape of an exception, which subjects 
to the operation of the old rule mere personal injuries. Of 
course, under this law, the unjust caption, which was the cause 
of the present action, survived to the administrator of the plain- 
tiff, and also against the administrator of the deceased defend- 
ant. But it is insisted that this form of action cannot be re- 
vived ; that an original action of replevin or detinue cannot be 
maintained against the administrator of the wrongdoer for a 
taking or detention committed by the intestate in his lifetime, 
and, therefore, by the words of our statute concerning the re- 
vival of suits, it cannot be continued against him. The only 
reason, however, why the action of replevin cannot be insti- 
tuted against the wrongdoer’s administrator is, because, as an 
original suit, it is inappropriate to the altered condition of 
things. ifthe specific property taken by the intestate in his 
lifetime has passed into the hands of his administrator, who 
detains it, this is a mere individual wrong on the part of the 
administrator, for which he is personally liable, and if it is 
sought to be recovered in replevin, the action can only be 
brought against him in his own right, in respect to his own 
wrong, in taking or detaining property that did not belong to 
his intestate, and cannot be maintained against him in his rep- 
resentative capacity. This objection, however, does not exist 
to the continuance of an action of replevin, after the death of 
the wrongdoer. The possession of the property having been 
delivered to the plaintiff at the commencement of the suit, the 
proceeding is merely to determine the right and recover dama- 








MARCH TERM, 1855. 119 





Kingbury’s Ex’rs v. Lane’s Ex’r. 





ges for the unjust taking or detention ; and if it is revived and 
continued against his administrator, nothing can be recovered 
except the damages for which the intestate was liable. The 
provision of the statute in relation to suits abated by the death 
of a single defendant is, that ‘‘ the action shall not be thereby 
abated, if it might have been originally prosecuted against the 
executors, administrators, &c., of the defendant; but such of 
them as might have been originally prosecuted for the same 
cause of action, shall be substituted as defendants on the ap- 
plication of the plaintiff.” It is to be observed that the legis- 
lature have made no distinction between the different forms of 
actions ; but the courts, finding a class of cases that cannot be 
instituted against administrators without subjecting the assets 
to liability for their own personal wrongs, such as replevin and 
detinue, except them from the operation of those statutes pro- 
viding for the continuing of actions upon the death of the origi- 
nal parties to the wrong or contract. 

The legislature provide, generally, that all causes of actions, 
except for wrongs to the person or his reputation, shall survive 
against the administrator of the wrongdoer, and then, in rela- 
tion to the continuance of suits abated by death, provide, in 
the same general manner, that a suit commenced against the 
intestate may be continued against his administrator, if it 
might have been originally instituted against him, and the 
argument is, that this particular form of action could not have 
been originally brought, and so cannot be continued against an 
administrator. The answer to this is, the reason why the 
courts will not allow it to be brought fails, where the question 
is as to its continuance, after having been lawfully commenced 
in the lifetime of the intestate. The legislature have not said 
that an action of replevin shall not be brought against an ad- 
ministrator, as such; but the courts, by an equitable construc- 
tion of the statute, from the necessity of the case, in order to 
avoid subjecting the assets to liability for the wrong of the ad- 
ministrator, have, it is said, and must of necessity hold, that 
neither detinue nor replevin can be allowed as original suits 
against administrators in respect to their own wrongful deten- 
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tion of property that had been previously wrongfully taken or 
detained by their intestates. This may be so, but there is no 
such necessity when the question is as to the continuance of an 
action of replevin, where the recovery is necessarily confined 
to the damages occasioned by the intestate’s own act, and for 
which his assets are admitted to be liable under our law. 

Whether replevin can be brought against an administrator, 
upon an unlawful taking or detention by his intestate, for prop- 
erty still continuing unlawfully in the administrator’s posses- 
sion, is not the question here, and we express no opinion about 
it; but admitting, for the present purpose, that it cannot, we 
yet think the action does not abate after it has been commen- 
ced, by the death of the defendant, but may be continued to a 
final judgment, in the name of his administrators. The ground 
taken in the Tennessee case, (Jones v. Littlefield, 3 Yerger, 
133,) is not inconsistent with this view of the subject. It is 
there laid down that ‘‘ a suit in detinue cannot be supported 
against administrators, as such, upon the detainer of their in- 
testate or upon their own detainer—not in the former case, for 
it is a wrong or tort of their intestate, for which the assets are 
not liable, nor they responsible, as administrators holding 
them, and entrusted with their appropriation and distribution ; 
nor, in the latter case, for the detainer is their own act, for 
which they are answerable in their own private capacity.”? But 
here, by our statute, the original cause of action does survive. 
The original taking or detention is a wrong for which the assets 
are made expressly liable, and, in this proceeding, the damages 
to be recovered are confined to those occasioned by the original 
wrong. 

Neither does this decision conflict with the case of McDer- 
mott v. Doyle, (1T Mo. Rep. 366,) where the question was as 
to the continuance of an action of detinue against the admin- 
istrator of a deceased defendant, when the damages to be re- 
covered for the detention may come down to the time of the 
verdict, and so embrace damages for which the administrator 
alone was personally liable; and the decision proceeds upon 
that ground. In Mellen vy. Baldwin, (4 Mass. 480,) the ap- 
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plication was by the administrator of a deceased defendant in 
replevin, to allow the suit to be continued against him as de- 
fendant, and the refusal was put upon the ground that the 
cause of action, being a mere personal tort on the part of the 
original defendant, was extinguished by his death, and not pre- 
served by the statute of Edward, which gave the right of ac- 
tion to the administrator of the injured party against the wrong- 
doer only, and not against his administrator, after his death, 
and the court remarks: ‘*If the administrator could not be 
compelled to take on him the defence, neither can he be admit- 
ted on his own motion, for his right must depend on the nature 
of the action, and not on his own consent.”? But, in Pennsyl- 
vania, (Kette, Adm’r, v. Boyd, 16 Serg. & Rawl. 300,) the 
action is allowed to be continued against an administrator of a 
deceased defendant, without the aid of any statute, upon the 
manifest propriety of the thing, the court declaring that, in 
their system of law, replevin was a property suit much used and 
very beneficial ; but, if the party who brought it were liable to 
be defeated by the death of the defendant, its usefulness would 
be much diminished, and the same view seems to be taken of the 
matter in South Carolina. (Salvande v. Cripps, 2 McCord’s 
Rep. 164.) 

We remark, in conclusion, that in replevin, the parties are, 
reciprocally, plaintiff and defendant ; that the suit must result, 
if the parties live, in a judgment of recovery for one or the 
other, and when it results in favor of the defendant, he recov- 
ers not only the compensation provided for him in the double 
damages given by the statute, but is secured in the payment of 
these damages and the return of the property, by a judgment 
against both plaintiff and his sureties ; but the effect of allow- 
ing the suit to abate by the defendant’s death, is to deprive his 
estate of these benefits, and leave the property replevied in the 
hands of the plaintiff, without any security for its return, or 
compensation for the wrong done, other than single damages, 
if it turn out that the plaintiff had no title to the property. 

Let the judgment be reversed, and the cause remanded. 
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DIEPENBROCK & OTHERS, Respondents, vs. SHaw, Appellant. 


1. It is the settled law that exceptions must be taken at the time, and the bill 
prepared and signed during the term, and not afterwards, unless it is con- 
sented to. 


Appeal from St. Louis Law Commissioner’s Court.’ 


This action was brought to recover for lime sold and deliv- 
ered. ‘The items were specifically set forth in an account an- 
nexed to the petition. 

The answer contained a general denial of indebtedness, and 
specific allegations, to the effect that the plaintiff had been 
overpaid for lime furnished prior to that sued for, to an 
amount exceeding the plaintiff’s demand, and this was set up 
as an offset. The answer was stricken out, upon a motion set- 
ting forth as reasons that it contained no specific denial of the 
allegations of the petition, and that the account set up as an 
offset exceeded the jurisdiction of the court. A judgment was 
rendered for the plaintiff. At the next term, the defendant 
asked leave to file a motion to set aside the judgment, which 
was refused, to which refusal he excepted, filed his bill of ex- 
ception, and brings the case to this court by appeal. 

Blennerhassett & Shreve for appellant. 

Hart & Jecko, for respondent. 


LEONARD, Judge. Itis the settled law, that exceptions must 
be taken at the time, and the bill prepared and signed during 
the term, and not afterwards, unless it is so consented to. 

Here, the only exception taken, that has been properly pre- 
served, so that it can be noticed by this court, is, the refusal of 
the lower court to set aside the final judgment rendered at a 
preceding term, and we see noerror here. Judgment affirmed. 
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Brown.EE & oTHERS, Respondents, vs. ALLEN, Appellant. 


1. A. leased to H. a tract of land upon which was a sulphur spring. A. was 
to make certain improvements on the land. H. was to reside upon it, pro- 
vide the buildings with furniture, victualling and attendance, and give his 
whole time to the superintendence, care and management of the place, with 
a view to make it a popular resort for recreation and health, and a source of 
profit to the parties. As rent, A. (or his legal representatives) was to re- 
ceive one half of the net profits, deducting necessary expenses for furni- 
ture, supplies, &c., and any loss was to be equally divided. All furniture 
or other personal property, purchased or acquired by reason of the agree- 
ment, was to be jointly owned by the parties. A. was held liable as a part- 
ner to a third person, of whom H. purchased materials for fitting up the 
buildings. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action for goods sold and delivered, brought 
against Hawley & Allen, as partners in the management of 
the Cheltenham Springs. Hawley did not answer, and a 
judgment by default was rendered against him. Allen an- 
swered, denying any partnership with Hawley, by whom the 
goods were purchased. 

The cause was submitted on an agreed statement of facts, 
from which it appeared that on the 12th of May, 1852, Allen 
& Hawley entered into an agreement in writing, by which Allen 
leased to Hawley, for the term of eight years, the Sulphur 
Spring tract, near St. Louis, on the following conditions: 
Allen agreed to make certain specified improvements at a cost 
of not to exceed $5000. Further improvements might be 
made out of the earnings of the business of the place, if both 
parties agreed to it. Hawley agreed to go upon the premises 
with his wife to reside, and to give his whole time to the su- 
perintendence, care and management of the place, and to sup- 
ply the buildings with proper furniture, victualling and attend- 
ance, with a view of making the place a respectable and popular 
resort for the recreation and health of visitors, and a source 
of profit to the parties. Hawley agreed to open ard keep 
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regular books of account, showing all the items of receipt and 
expenditure, and to report a balance sheet monthly to Allen. 
Hawley was to contract no debt for which Allen would be lia- 
able to an amount exceeding $100, without Allen’s consent, 
under penalty of forfeiture of the contract. The contract might 
at any time be dissolved by mutual consent, and if, during tke 
second year, it should appear that the business of the place 
would not pay a profit annually equal to six per cent. on 
$50,000, the contract might be terminated, at the option of 
either party, upon thirty days’ notice. Hawley was to make 
out and exhibit to Allen, semi-annually, an accurate statement 
of receipts and expenditures ; and in consideration of rent, 
there was to be paid to Allen or his legal representatives, one 
half of the net profits, after allowing for all necessary ex- 
penses, including furniture, supplies, servants and repairs, 
(except such as were agreed to be done by Allen,) and any 
loss was to be equally divided. A failure by Hawley to make 
out true statements, or to pay over to Allen his share of the 
profits, or to perform any other of the conditions of the agree- 
ment, was to operate ‘‘ forthwith to cancel and annul the agree- 
ment,” and authcrize Allen or his legal representatives forth- 
with to resume possession of the premises and all improve- 
ments. Allen was to give no personal attention to the busi- 
ness. Hawley was to make no charge for the services of him- 
self and wife, other than was covered by one half of the net 
profits. All furniture and other personal property, purchased 
and acquired by reason of the agreement, was to be jointly 
owned by the parties. Allen reserved the right at all times to 
visit and inspect the premises, and to sell the same subject to 
the contract. 

The: goods sued for were purchased by Hawley, between 
June and August, 1852, charged to him in the plaintiffs’ 
books, and used by him in fitting up the buildings mentioned 
in the above agreement. Plaintiffs did not know of the exist- 
ence of the agreement when they sold the goods. Hawley 
gave his own note for the goods in November, 1852, which was 
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never paid. Hawley never complied with that stipulation in 
the agreement which required him to supply the buildings with 
proper furniture, &c. The business was carried on in the name 
of Hawley alone while it lasted. No part of the furniture 
brought on the premises by Hawley ever came into the hands of 
Allen, but was either sold under executions or deeds of trust 
against Allen, or remains in his possession. On the 17th of 
September, 1853, Allen notified Hawley in writing that the 
contract had been cancelled and annulled, and that he then 
cancelled and annulled it for all future time. Allen endorsed 
and paid notes given for debts contracted by Hawley in his own 
name in the purchase of goods, furniture, &c., on account of 
said business, one of which debts was contracted as late as 
January, 1853. 

Upon the facts thus agreed upon, the court below gave 
judgment for the plaintiffs against Allen, who appealed to this 
court. 

Glover & Richardson, for appellant. 1. The agreement 
did not constitute Hawley & Allen partners, as between them- 
selves, and they are not liable as such to third persons, unless 
their acts or declarations have misled such third persons to act 
upon the presumption of a partnership, which is not pretended 
in this case, as it is admitted that the plaintiffs were ignorant 
of the agreement when they furnished the goods. 2. The 
fact that Allen was to receive a portion of the profits by way 
of ren¢é does not make him a partner. (6 Halsted, 181. 
Story’s Part. § 48, 44,45. 12 Conn. 69.) The rent was to 
be paid to Allen or his legal representatives, whereas if it 
was a partnership, the lease would be terminated by his death. 
3. An agreement to share the losses as well as the profits will 
only create a partnership where an agreement to share the pro- 
fits alone would do it. (17 Mass. 197. 10 Vermont, 170.) 
4. But admitting that Allen & Hawley were partners, Allen is 
not liable for goods furnished to fit up the buildings. By the 
terms of the agreement, Allen was to put into the concern, as 
his part of the capital stock, the land and buildings. Hawley, 
9—VOL. XXI. 
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on his part, was to supply the buildings with furniture, &c., 
and he purchased of the plaintiffs a portion of the furniture 
which he had agreed to put into the house as so much of his 
share of the capital stock. (Saville v. Robertson, 4D. & E. 
top p. 398.) 

Wickham § Snead, for respondents. I. The agreement 
dated May 12, 1852, contained all the essential ingredients of 
@ partnership agreement. (Story on Part. § 2,27. 16 Johns. 
Rep. 84. 38 Kent, 24.) II. At least, it created a partner- 
ship between Hawley & Allen as to third persons. (Story on 
Part. § 34, 35, 36, 58, 68. 3 Kent, 32. 16 Johns. Rep. 
34.) ILI. The debt sued for was contracted by Hawley, for 
the use of the business contemplated by the agreement, during 
the term thereby established. 1. It was contracted during the 
first year, and during that time, the partnership could only be 
dissolved by mutual consent. 2. Notice of dissolution was 
not given by Allen to Hawley until long after the date of the 
last item in the account. 3. Hawley’s failure to comply with 
any of the stipulations in the agreement only gave Allen a 
right to dissolve the copartnership, which he did not exercise 
until after the debt sued upon was contracted. 4. Allen, by 
giving the notice dated September 17, 1853, recognized the 
existence of the partnership to that date. IV. Hawley’s fail- 
ure to comply with any stipulations in the agreement does not 
affect Allen’s liability as a partner, to third persons. V. The 
fact that the goods were sold to Hawley, and entered in plain- 
tiffs’ books simply against him does not exempt Allen from 
liability, it being admitted that they were used in the partner- 
ship and that the existence of the partnership was not then 
known to plaintiffs. (Story on Part. § 101, 138, 393, 63.) 
VI. The partnership agreement clearly shows that Hawley was 
to contribute to the business only the services of himself and 
wife, and that all necessary expenses of furniture, supplies, 
&c., were to be paid out of the profits of the business, and in 
the event of loss, by the partners equally. 
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RyLanp, Judge, delivered the opinion of the court. 


The only matter to which our attention has been called, is 
in relation to the partnership of Hawley & Allen. From the 
facts agreed, the court below considered them as partners in 
the Cheltenham Springs, and declared the law to be in favor of 
the plaintiffs. In this declaration of the law, this court con- 
curs with the court below. The facts agreed to clearly show 
that there was a partnership existing between these defendants 
in this Cheltenham Springs adventure, and such being the case, 
Allen is bound, as such partner, for the goods purchased by 
his co-partner of the plaintiffs. The judgment of the court 
below is therefore affirmed ; the other judges concurring. 





Moraan, Respondent, vs. ALLEN, Appellant. 
1. See Brownlee v. Allen, ante. 
Appeal from St. Louis Law Commissioner’s Court. 


Glover & Richardson, for appellant. 
Wickham & Snead, for respondent. 


Ry.anp, Judge. The same facts in this case as in the case 
of Brownlee et al., v. len. The parties agree that the judg- 
ment of this court, in that case, shall determine this. The judg- 
ment below is therefore affirmed, the other judges concurring. 


—_+-1 0 e+ 


Lisa, Plaintiff in Error, vs. LiypEtt, Defendant in Error. 


1. S. B. & L. owned an addition to St. Lonis, a portion of which was laid off 
into lots, and the remainder not subdivided. An execution against L. was 
levied upon what was described in the advertisement and sheriff’s deed as 
the one undivided third part of the lots in the addition remaining unsold. 
The addition was well known by its name. It did not appear that more 
than one of the lots had been sold prior to the sheriff’s sale. Held, the de- 
scription in the sheriff’s advertisement and deed was sufficiently certain to 
pass L.’s interest in the lots remaining unsold. 
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Error to St. Louis Circuit Court. 


This was an action in the nature of ejectment, for an undi- 
vided one-third of lots 6, 7 and 8, in Smith, Bates & Lisa’s 
Addition to St. Louis. The petition stated that the lots were 
originally owned by Smith, Bates & Lisa, as tenants in com- 
mon, and that all the interest of the latter had become vested 
in the plaintiff. The defendant set up an outstanding title in 
Oliver N. Bostwick, under a sheriffs deed, and the validity of 
this title was the only question in the case. 

At the trial, the following facts appeared in evidence : 

On the 12th of November, 1825, a decree was rendered in 
the Supreme Court in favor of Francis W. Guisse and Jesse E. 
Snider, for the use of John J. Summers, against the executors 
of Jacques Clamorgan and the executors of Manuel Lisa. An 
execution issued upon this decree on the 15th of November, 
1825, against the goods and chattels, lands and tenements 
which were of Jacques Clamorgan and Manuel Lisa at the 
time of their deaths. This execution was by the sheriff levied 
upon what was described in the advertisement of sale as ‘¢ all 
the right, title, interest, estate and property of the deceased 
(Clamorgan and Lisa) at the time of their death, or of either 
of them, in and to the following described real estate, viz: 
The one undivided third part of the lots which were not sold 
by the said M. Lisa, deceased, in the addition to the then city 
of St. Louis, laid out by said Lisa, Wm. Smith and F. Bates, 
on the river, at the upper end of the city of St. Louis, and ad- 
joining the ox mill of Labbadie.” 

The sheriff, in his return upon the execution, stated that he 
levied upon the real estate described in the advertisement, a 
copy of which was annexed to the execution, and after adver- 
tising according to law, sold the same to Oliver N. Bostwick 
on the 29th of April, 1816. 

On the 19th of May, 1826, the sheriff executed to Bostwick 
a deed, in which the land conveyed was described as, ‘all the 
right, title, glaim, interest, estate and property of Jacques 
Clamorgan and Manuel Lisa, or either of them, at the time of 
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their death, in and to the following described real estate, that 
is to say: the one undivided third part of a piece or parcel of 
ground situated on the bank of the Mississippi river, north of 
the present limits of the city of St. Louis, and adjoining the 
ox mill of Labbadie, which piece or parcel of ground was laid 
out into lots in addition to the then town, now city of St. Louis, 
by said Lisa, Wm. Smith and Fredk. Bates; therefore the 
property which is hereby conveyed is the undivided interest of 
said Manuel Lisa in and to all the lots laid out upon said piece 
or parcel of ground, which was not sold and conveyed by said 
Lisa before the rendition of the judgment upon which the above 
named execution was issued.” 

Witnesses for the defendant testified that the addition of 
Smith, Bates & Lisa to St. Louis was laid out in 1817, and was 
well known in St. Louis in 1825 and 1826; that it was bound- 
ed north by Carr, east by the river, south by Roy, and west 
by M. Lewis ; that a portion of it was laid off into forty-eight 
lots, and the balance was not subdivided. Jesse G. Lindell, 
a brother of the defendant, testified that he bought one of these 
lots in 1820, and this was the only evidence as to the sale of 
any of the lots prior to the sheriff’s sale. It was admitted that 
no plat of Smith, Bates & Lisa’s addition had been filed for 
record at the time of the sheriff’s sale. 

The following instruction was given by the Circuit Court ; 

‘‘Tf Lisa, Smith & Bates, being co-tenants and the owners 
in fee simple of the tract of land mentioned in the sheriff’s 
deed read in evidence by the defendants, some time in or about 
the year 1817, laid out the said tract into an addition to St. 
Louis, as mentioned in the said deed, and the said tract and 
addition were well known at the time of the levy and sale, by 
the description given in the sheriff’s advertisement or deed, (no 
plat of said addition having been filed for record up to the time 
of the execution of the said deed, ) and if the land in dispute 
is within the said addition, then the said deed was effectual to 
convey to the purchaser, Bostwick, all the interest of said Lisa 
remaining unsold therein. That the interest conveyed is in 
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express terms restricted to that actually owned or retained by 
Lisa at the time of his decease, without any other or more 
special designation of the particular lots intended to be sold, 
cannot operate to render the deed void for uncertainty.” 

The plaintiff excepted to the giving of this instruction, took 
a@ nonsuit, and afterwards brought the case to this court by writ 
of error. 

J. R. Shepley, (with C. D. Drake,) for plaintiff in error, 
argued the following points: I. The deed cannot operate to 
convey any larger interest or any other land than that levied 
upon and advertised to be sold. It is the land levied upon that 
is conveyed by the sheriff’s deed, and it is that which fixes 
what is sold. (Helms v. Alexander, 10 Humphreys, 44. 
Gibbs v. Thompson, T Humph. 181. Jackson v. Rosevelt, 
13 Johns. 97. Jackson vy. De Lancy, 13 Johns. 538. 
Brigance, v. Erwin, 1 Swan, (Tenn.) 875. 10 Georgia, 
74.) IL. Under what appears on the deed itself and the de- 
fendant’s own proof, the deed would be inoperative, even if 
the levy was made upon, and the deed had purported to convey 
Lisa’s interest in the whole tract. A sale made in mass of 
property divided into lots is void. (Evans v. Ashley, 8 Mo. 
Rep. 185.) IL. The deed is not rendered any better, nor is 
the sale any more valid because no plat of the addition was filed 
for record up to the time of the execution of said deed. 1. 
No plat of a town or addition was required to be filed until the 
Ast of April, 1826. (R. C. 1825, p. 762.) 2. The levy 
itself recognizes the addition as made and existing, and the 
division of it into lots. IV. The deed is void for uncertainty. 
(Marmaduke vy. Tenant, 4 B. Mon. 211. Whatley v. 
Newsom, 10 Georgia, 74. Brigance v. Erwin, 1 Swan, 
(Tenn. ) 375. Jackson v. Delancy, 13 Johns. 551.) 

U. Wright and B. A. Hill, for defendant in error. 1. 
The sheriff’s sale, in 1826, of all the interest of Manuel Lisa 
in the addition embracing the lots in question, was made upon 
a description sufficiently certain to vest the title of Lisa in the 
purchaser. (Hartt vy. Rector, 8 Mo. Rep. 448. Landes v. 
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Perkins, 12 Mo. 260, 241. Landes v. Brant, 10 How. 
(U. 8.) 378. Bank of Mo. v. Bates & Wise, 1T Mo. Rep. 
583.) The case of Evans v. Ashley, 8 Mo. Rep. has no ap- 
plication to the case at bar. 


Scott, Judge, delivered the opinion of the court. 


There is no doubt but that it would have been the safer doc- 
trine, in relation to sales of real estate by sheriffs, to have holden 
that, in no case was the sale an absolute nullity, so to be re- 
garded whenever it was brought into question; but that it was 
only voidable, to be set aside on motion, at the return of the 
writ, or afterwards, by a proceeding in the nature of a bill in 
equity. If such sales were regarded in this latter light, com- 
plete justice might be done between the parties, and innocent 
purchasers would be protected ; whilst, if regarded in the for- 
mer light, irreparable injury may be done under circumstances 
which could not but cause regret at the result following the 
operation of the law. Experience has shown that a motion or 
bill in equity is the mode of redress generally resorted to, 
where really any injury has resulted to the parties from the 
manner of conducting a sale, whilst the first objection has only 
been taken, when, from after events, it was made the interest of 
the parties to have it declared a nullity. 

In the case of Evans vy. Ashley, (8 Mo. Rep. 185,) this 
court, following a course of precedents which seemed war- 
ranted by law, declared a sheriff’s deed a nullity, when taken 
in connection with the circumstances under which the sale was 
made—circumstances which showed that the description of the 
premises conveyed, given by the officer, did not serve at all to 
designate the land which was really sold. In that case, the 
defendant in the execution owned but six small lots, in 12$ 
arpens of ground, laid off into lots, which was sold by the de- 
scription of ‘‘ 124 arpens of land, near the town of St. Louis, 
and south of Elias Rector’s, purchased by said Price of E. 
Hempstead’s administrator, of the estate of M. Lewis, de- 
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ceased.”” The instruction on which the cause turned was to the 
effect that, if the tract of land was laid off into town lots and 
streets by the owner thereof, who sold six of those lots to the 
defendant in the execution, and to other persons other of said 
lots, and that the defendant in the execution was no other- 
wise interested in said tract of land than as owner of the said 
lots, then the title claimed under the sale by the sheriff is in- 
valid. 

Giving full scope to the principle laid down in the above 
case, and recognizing its authority to its full extent, we do not 
consider that it affects the cause now under consideration. 
Here, the description is, ‘‘ the one undivided third part of the 
lots which were not sold by said M. Lisa, in the addition to the 
then city of St. Louis laid out by said Lisa, Wm. Smith and 
F. Bates, on the river,” &c. It is in proof that this addition 
was well known. ‘There is no evidence of the sale of but one 
of these lots, before the death of Lisa. This description is ap- 
plicable to the land sold; it was known by the description given 
at the time of sale. The words, ‘‘ that were not sold,” or 
‘remaining unsold,” do not render the description uncertain 
to an extent that affects it. They express nothing more than 
what was implied. The registry act was in force at the time of 
the sale. We may suppose the records would have shown what 
lots were sold. These words would have put all those attend- 
ing the sale upon inquiry. If one had purchased without no- 
tice of a prior sale, and recorded his deed, he would have pre- 
vailed against a prior unrecorded deed or agreement. So it is 
not seen in what way the debtor in the execution could be af- 
fected or those attending the sale could be misled or deceived 
by the description. There is no similarity between this case 
and that of Evans v. Ashley. ; 

In the one case, six small lots situate in a tract of 123 ar- 
pens, are sold by the description of a tract of land containing 
12} arpens. In the other, the one undivided third part of the 
lots remaining unsold in an addition to a town is sold. The 
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interest sold is advertised by this description. The addition is 
well known. There is no evidence of but one lot in the addi- 
tion having been sold, and if they had been sold, the record 
would have shown it, and if it did not, a purchaser would not 
have been affected without notice. If none of the lots had 
been sold, the words, ‘‘ remaining unsold,”? would not have af- 
fected the description with uncertainty ; and the fact that one 
or more of the lots were sold, does not affect the description, as 
the records furnished the means of ascertaining what were or 
were not sold. 

It has long been the settled law, as declared here, that a sale 
in a lump, that is, of several tracts of land at a time, or of 
many lots together, did not make the sale a nullity, but was only 
a cause for avoiding it, in a direct proceeding instituted for 
that purpose. 

The other judges concurring, the judgment will be affirmed. 





Caste & otuers, Defendants in Error, vs. Tue St. Lovis 
Maring Rattway & Dock Co., Plaintiff in Error. 


1. A boat was lost by the negligence of a Dock Company. There was an 
insurance upon three-fourths of the boat, and the part insured was aban- 
doned to the underwriters, and the abandonment accepted by them. Held, 
under the practice act of 1849, a suit against the Dock Company for the 
entire value of the boat was properly brought in the name of the owners at 
the time of the loss. 

2. The provision in the new practice act that suits shall be brought in the 
name of the real party in interest, does not apply where part of a cause of 
action only is assigned. In such case, suit for the whole must be brought 
in the name of the original owner. 


Error to St. Louis Court of Common Pleas. 


This was an action by the owners of the steamboat James 
Hewitt, to recover damages for the sinking of said boat by the 
negligence of the defendant. 
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At the trial, there was evidence tending to show that, at the 
time of the loss, there was an insurance upon three-fourths of 
the boat, and that immediately afterwards, and before the com- 
mencement of this suit, the interest insured was by the plain- 
tiffs abandoned to and accepted by the underwriters. 

The defendant asked the court to instruct the jury that, in 
respect to the interest abandoned, the right of action was in 
the underwriters alone, and that they should have been joined 
as plaintiffs ; and that, in any event, the plaintiffs could not 
recover more than one-fourth of the value of the boat. These 
instructions were refused, and after a verdict and judgment for 
the plaintiffs for the value of the boat, the defendant appealed 
to this court. 

ZT. T. Gantt, for plaintiff in error. 1. The abandonment 
operated as an assignment to the underwriters of all the inter- 
est of the plaintiffs in the subject insured. (2 Phillips on Ins. 
(3d ed. of 1853,) §1711, 1712, and cases there cited.) 2. 
It cannot be presumed that the plaintiffs are trustees for the 
underwriters, and besides, there is no allegation of such a 
trust in the petition. 

John 4. Kasson, for defendants in error, insisted that the 
provision in the code of 1849 that suits shall be brought in the 
name of the real party in interest did not apply to a case like 
this, where the cause of action had become divided; that the 
legal title or claim to the damages was still in the plaintiffs, 
and a part of the equitable claim, and that therefore the whole 
action might be sustained in their names. 


Scott, Judge, delivered the opinion of the court. 


All other questions in this cause have been abandoned except 
that in relation to the right of the plaintiffs to maintain this 
action for the entire value of the boat. 

There can be no doubt but that the plaintiffs would have been 
the proper parties to institute this action for the entire sum 
claimed, had it been brought under our former system of prac- 
tice. Though there had been an abandonment of the subject 
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insured, and that abandonment accepted by the underwriters, 
yet the action would have been properly brought for the full 
value of the boat in their names. 

It remains, then, to be seen, whether, under the circumstan- 
ces of this case, the action is not properly brought in the name 
of the present plaintiffs, notwithstanding the present practice 
act. It is not controverted, but is admitted, that a right of 
action for a portion of the damages arising from the injury to 
the subject insured, is in the plaintiffs, and that they have a 
right to recover the value of one-fourth part of the boat, 
which was lost through the alleged negligence of the defen- 
dant. 

Now, is there any thing in the present practice act which af- 
fects or in any way impairs the rule of the common law against 
dividing a cause of action, or making two causes of action out 
of one contract or injury by a division of it. The endorsee of 
a bill of exchange is the legal owner of it, and regularly a suit 
upon such an instrument must be brought in his own name. 
But if the holder of a bill assign by way of endorsement one 
half of its amount, would not the action, notwithstanding the 
assignment, still have to be brought in the name of the holder? 
By our law, the assignee of a bond is the legal owner of it, 
and suit thereon must be brought in his name. If the obligee 
of a bond assign one half of the sum of it, could the assignee, 
although the legal owner, maintain an action in his own name 
for his portion of the debt? In such a case, would not the 
suit necessarily be brought in the name of the obligee, who 
would recover the full amount due on the instrument ? 

A cause of action arising ea madleficto, cannot be used as 

‘ an illustration of this principle, because neither by the com- 
mon law nor statute was it assignable, so as to enable an as- 

signee to maintain a suit for the damages in his own name. 
We do not consider that the provision in the present practice 
act, which requires actions to be brought in the name of the 
real party in interest, affects this principle of the common law. 
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Under the former practice, and even now, the legal owner of an 
instrument transferred by assignment must sue in his own 


‘mame, yet we have seen that the legal owner of a part of a 


debt secured by a bond, could not maintain an action upon it. 
It could only be done when he was the assignee of the entire 
debt. So the statute requiring the real party in interest to sue, 
should be construed in reference to the principle of the com- 
mon law above stated, and must be limited to those cases in 
which the real party in interest possesses the entire cause of 
action. The original owner of a cause of action cannot, by 
parting with a portion of his interest in it, give a right of ac- 
tion to his assignee, neither by the common law nor by any 
thing contained in the present act regulating practice in the 
courts of justice. 

We do not wish to be understood as expressing any opinion 
as to the manner in which the suit should have been brought 
had the entire boat been insured by the owners, and they in- 
demnified by their policy. 

The other judges concurring, the judgment will be affirmed. — 





HausatL, Respondent, vs. Merer, Appellant. 


1. A recognizance for an appeal from a justice of the peace described the 
defendant as plaintiff, and the plaintiff as defendant. Held, this might be 
treated as a clerical error, the transcript accompanying the recognizance 
correctly describing the relation of the parties to the suit. 


Appeal from St. Louis Law Commissioner’s Court. 


Halsall brought an action against Meier before a justice of 
the peace and recovered judgment. Meier took an appeal to 
the law commissioner’s court, and entered into a recognizance. 
The recognizance was in the form prescribed by the statute, 
(R. C. 1845,) but Meier was named as plaintiff and Halsall 
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as defendant in the action. The law commissioner dismissed 


the appeal for the insufficiency of the recognizance, and Meier 
appealed to this court. 

C. B. Lord, for appellant, that the recognizance was suffi- 
cient, cited 1 Wend. 518, 3 Green, 462, 4 Blackf. 473, 496, 
5 Watts & Serg. 363, 11 Ohio, 420, 3 Har. 8, 1 Dana, 145, 
R. C. 1845, p. 670, art. 8, § 17, 10 Barb. S. C. Rep. 376. 

M. L. Gray, for respondent, cited R. C. 1845, p. 668, 
§ 4. 14 Mo. Rep. 529. 10 Mo. Rep. 287. 9 Mass. 492. 
16 Mass. 447. 


LEONARD, Judge, delivered the opinion of the court. 


We suppose there is no doubt but that this recognizance was 
taken in the case in which it went up to the law commission- 
er’s court, and that the parties supposed, until they were 
otherwise advised, that they were bound by it. The danger is 
that, in the natural desire every court feels to administer jus- 
tice according to the very right of the case, disregarding 
mere forms and looking alone to the substance of things, we 
may overturn principles which, although of no practical value 
in the particular case, are the great safeguards of right. 

The statute requires the recognizance, in a case like the pre- 
sent, to be signed by the parties and attested by the justice, 
(R. C. 1845, tit. Justices’ Courts, art. 8, sec. 8,) and these 
are the only matters prescribed, other than what is necessarily 
implied, that it contain sufficient words to bind the parties for 
the performance of the things it is intended to secure, identi- 
fying, with reasonable certainty, the case in which it is given. 
The legislature have prescribed a form which, if followed, (al- 
though this is not imperatively required,) will always relieve 
the matter from doubt. This form, it is seen, identifies the 
case, by reference to the parties, not only by name, but also 
by their relation to it, as plaintiff and defendant ; but yet we 
do not think the recognizance would be void if the character 
of the parties, as plaintiff and defendant, was entirely omitted ; 
and if this description, here given, is shown by the transcript 
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which the recognizance accompanied into the law commission- 
er’s court, to be a mistake, a mere clerical slip, why may we not 
reject it as such, unless this fair presumption is met by proof 
of another suit, corresponding in these particulars with the 
recognizance. We think we may do so, and that the purposes 
of justice will be promoted thereby, and no legal principle 
violated. 
Let the judgment be reversed and the cause remanded. 


323 6e>—. 


Murpocu & Dickson, Respondents, vs. Finney, Appellant. 


1. The equity of a subsequent assignee of a chose in action, who first gives 
notice to the debtor, is superior to that of a prior assignee. 

2. As to what is a sufficient finding of the facts under the practice act of 
1849, 

3. An amendment to a pleading at the trial to obviate the objection of a var- 
iance does not require an affidavit. 

4. It is no reason for excluding an account offered in evidence that it varies 


in some particulars from the one filed in the cause. 
Appeal from St. Louis Law Commissioner’s Court. 


Action for money had and received. From the whole rec- 
ord, the following appeared to be the facts : 

Lee & Martin had an account against the Central Fire Com- 
pany, which they transferred to Brantner & Welbourn in pay- 
ment of an indebtedness to them. Brantner & Welbourn sub- 
sequently made an assignment to the plaintiffs, for the benefit 
of their creditors, of all their property, including the account 
transferred to them by Lee & Martin. Subsequent to the 
transfer to Brantner & Welbourn, Lee & Martin transferred the 
account against the Fire Company to the defendant, Finney, 
who collected the money from Wetzell, the treasurer of the 
company. This suit was brought for the money thus collected. 
The trial was by the court without a jury. The finding of the 
court stated that when Finney collected the account from the 
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Fire Compnny, he was aware that it belonged to the plaintiffs, 
and that there was some testimony tending to show that the 
treasurer of the Fire Company might have known the same 
fact when he paid the money to Finney ; but was silent as to 
whether the Fire Company had notice of the first assignment, 
before the second assignment was made and notice of it given. 

At the trial, the defendant objected to the admission of the 
account in evidence, because it varied in date and amount from 
the account set forth in the petition. The court thereupon 
permitted the plaintiff to amend his petition without oath, so 
as to make the date and amount of the account set forth cor- 
respond with that offered in evidence, to which the defendant 
excepted. Evidence of the statements of Wetzell when the ac- 
count was presented to him for payment was admitted, although 
Wetzell himself was examined as a witness in the cause. 

Upon the facts found, the court below gave judgment for the 
plaintiffs. 
Barretts, for appellant. 
J. B. Goff, for respondent. 





Scott, Judge, delivered the opinion of the court. 


1. This case appears to turn on the law respecting the assign- 
ment of choses in action. The law on this subject seems to 
be well settled. As between the assignor and the assignee, the 
equitable right will pass without any notice to the debtor; for 
the assignor is bound from the moment of the contract. But 
if the assignee means to go further and make his right attach 
upon the thing assigned, it is necessary to give notice to the 
debtor or trustee of the assignment. {But if, after a chose in 
action is transferred by its owner, it is assigned a second time, 
and the last assignee first give notice to the debtor of his right, 
his equity will be superior to that of the first assignee who has 
neglected to give notice; for, by such failure, the first as- 
signee has enabled the owner of the chose in action to commit 
a fraud by making another sale. The second purchaser, by 
enquiring of the debtor, might have learned whether the debt 
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had been transferred, or if notice of the transfer had been 
given to the debtor, he, after such notice, would pay the debt 
to another at his peril. The precaution of making enquiry is 
always taken by a diligent purchaser, and if it is not taken, 
there is neglect, and no relief is extended to him who has been 
guilty of it.| If both assignees give notice at the same time, 
or if there is no notice by either assignee, then the rule guz 
prior est in tempore potior est in jure prevails, and the first 
assignment will be sustained. So that it is seen that notice to 
the debtor or trustee is necessary, in order to make a perfect 
and indefeasible assignment of a chose in action. (Dearie v. 
Hail, 3 Eng. Con. Chan. 266. Heath v. Powers, 9 Mo. 
Rep. 765.) 

2. The finding of the court, in relation to this matter of notice, 
is evidently defective. Indeed, the facts in regard to it are not 
found at all, but it is stated that there was some testimony 
tending to show that the treasurer of the company might have 
known, at the time he paid the money to Finney, that the ac- 
count in question was the property of Brantner & Welbourn, or 
their assignees. This is no such finding as is required by law. 
If courts will take the place of jurors and try the issues in a 
cause, they must, in the finding, state the facts found, and not 
the testimony, nor the tendency of it. With these, this court 
cannot deal. By the facts, are meant these material circum- 
stances stated in the pleadings, and which constitute the cause 
of action or the ground of defence. These must be stated in 
the finding, and not the testimony tending to prove them, nor 
circumstances from which a jury might infer them. In cases 
where the ultimate fact may be regarded as one rather of law 
than fact, as where a controversy turns on the question of ad- 
verse possession, fraud or a valuable consideration, and such 


like, it is not sufficient that the existence of these be stated in 


so many words, but the facts which show that they exist must 
be stated ;. not the evidence, but the facts established by the 
evidence upon which the law pronounceg, as a matter of law, 
that they do exist. . 
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In the portion of the finding stated above, the inquiry does 
not seem to have been turned to the proper point. The inquiry 
should be, not whether there was notice of the prior assignment, 
at the time Finney received the money from the debtor, but 
whether his assignment had been obtained and perfected before 
notice; for, if such was the case, he would be entitled to the 
money, whether there was notice or not at the time the money 
was received. 

3. Where an amendment of the pleadings is made at the trial, 
merely to obviate the objection of a variance, there can be no 
necessity for an affidavit to such amendment, if such affidavit 
is necessary in any case, where the effect of it is not to produce 
® continuance. 

It was no objection to the account offered in evidence, that it 
varied in some particulars from that filed in the cause. A vari- 
ance between accounts relating to the same matter, may be the 
ground of observation and subject of comment to the jury, but 
cannot be a reason for excluding one of them altogether. The 
variance may be explained, and its cause accounted for. A 
plaintiff would not be allowed to recover that for which he did 
not sue, and to substitute one cause of action for another; but 
if, in stating his cause of action, he has committed a mistake, 
it may be obviated by amendment. 

Evidence of the statements made by Wetzell to the witness 
was not admissible. Wetzell was a witness himself. The de- 
clarations of an agent relative to an act which, at the time, he 
is performing for his principal, are evidence against him. 

The judgment is reversed, and the cause remanded. 
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Jongs, Respondent, vs. StzamBoaT Morrisert, Appellant. * 


1. In a suit against a boat begun before a justice, the account filed stated that 
the demand was for services as “fireman.” Held, this sufficiently showed 
that the demand was for services done on board the boat, and so a lien under 
the act. 


Appeal from St. Louis Law Commissioner’s Court. 


Action against a steamboat begun before a justice of the 
peace. The account filed is set forth in the opinion of the 
court. The constable’s return to the warrant stated that the 
writ was executed ‘‘ by going on board the steamboat Morri- 
sett, and by seizing and attaching, as the property of said boat, 
the anchor, hawser and tackling of said boat.” 

Marshall, Burke and Glover, for appellant. 

J. B. Thompson, for respondent. 


RyianpD, Judge, delivered the opinion of the court. 


The complaint and the account, with its particulars, filed in 
this case, is considered by this court as sufficient. It is not 
liable to the objection taken in the case of Luft v. The Steam- 
boat Envoy, (19 Mo. Rep. 476.) 

Here, the particulars show the work and labor done to have 
been done by him as a ‘‘ fireman.” Now, in the common 
course of transactions of this character, an account against a 
steamboat for work and labor as a fireman, would necessarily 
imply that the work was done on board of the boat. There 
was, then, no necessity to state that such work was done ‘on 
the boat” or ‘‘ on board of the boat,” in so many words. It 
appears sufficiently certain that it was done on board. 

In the case of Luft v. Envoy, and that was stretching the 
objection as far as we are inclined to go, to say the least of it, 
the account was for ‘‘ twelve hours’ labor, at fifteen cents per 
hour,” it was objected to, because it did not appear to be for 





* Five other cases precisely similar were decided at the same time. 
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work and labor ‘‘ by a person employed on board the boat or 
vessel,”? or for services performed on board the boat or vessel. 
The labor is charged too generally—not specific. The account 
did not charge the labor as done ‘by a fireman,” or ‘‘ by a 
‘¢ deck hand.” 

In the case now before us, the steamer J. Morrisett is 
charged as being indebted to Jones, the plaintiff, on account of 
a demand which accrued against said steamboat on account of 
the mate of said boat, for work and labor, within the last thirty 
days, and is, in all its particulars, as follows: 

‘¢ Steamboat J. Morrisett, 
‘¢To Charles Jones, Dr. 

‘¢To work and labor done as a fireman, commencing on the- 
1st day of May, 1854, and ending on 15th day of May, 18564,, 
at the rate of $40 per month, or $1 35 per day, $18 62.” 

This account was stated to be the only demand which the- 
plaintiff kad against the boat as a lien, and it was sworn to. 

The plaintiff recovered a judgment before the justice, and the- 
defendant appealed to the law commissioner’s court. In the 
court of the law commissioner, the defendant moved to dismiss: 
the plaintiff’s suit, because the constable’s return was not good 
and sufficient, and tecause the demand in this case is not 
brought within the statute authorizing proceedings against the 
boat. This motion was overruled, and the parties submitted the. 
case without a jury to the law commissioner, who found for the. 
plaintiff, and rendered judgment for $18 62 and costs. 

The defendant afterwards moved for a new trial, because the- 
court had improperly refused to continue the case. This mo- 
tion was overruled. The defendant then moved in arrest of 
judgment, which was likewise overruled, and the case is brought. 
here by appeal. 

I have already noticed the main objections. The constable’s: 
return is sufficient under the act of 1847. (Pamph. Acts, 
1847, p. 11.) The court did not improperly exercise its dis- 
cretion in refusing a continuance, and it properly overruled the: 
motion in arrest of judgment. 
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Upon the whole record, then, there appears no error sufli- 
cient to require this court to reverse the judgment below. It is 
therefore affirmed, the other judges concurring. 





Wit.iaMs, Respondent, vs. Toe Steampoat MorrisErTt, 
Appellant. 


1. In a suit against a boat begun before a justice, a statement in the account 
filed that the demand is for services as “‘ deck hand” sufficiently shows that 
it is a lien. 


Appeal from St. Louis Law Commissioner’s Court. 


Marshall, Burke & Glover for appellant. 
J. B. Thompson, for respondent. 


RyLanD, Judge. This case is similar to the case of Jones 
vs. the same boat. The difference is, that the work charged in 
this case was done by plaintiff as a ‘* deck hand,” and not as 
a ‘‘fireman.”? The same principles will govern this as that of 
Jones v. Steamboat Morrisett. That opinion is referred to. 
The judgment below is affirmed ; the other judges concurring. 





Dunscoms, Plaintiff in Error, vs. Mappox, Defendant in 
Error. 
1. The provision in the act establishing the St. Louis Land Court, (Sess. 
Acts, 1853, p. 90,) that no judgment of a court in St. Louis county shall be 
-a lien upon real estate untii an abstract is filed in the Land Court, does not 


repeal the provision in the revised code of 1845, that there shall be no pri- 
-ority as between judgments rendered at the same term of a court. 


Error to St. Louts Circuit Court. 


M. L. Gray, for plaintiff in error. 
Krum & Harding, Cline & Jamison, for defendant in 
error. 
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LEoNnaRD, Judge, delivered the opinion of the court. 


Five judgments were recovered by different parties against 
the same common debtor in the St. Louis Circuit Court, at the 
same term, but upon different days, and afterwards entered 
upon the abstract of judgments required to be kept by the clerk 
of the St. Louis Land Court, the two first on the same day, 
and the three others on subsequent successivedays. The debt- 
or’s land in St. Louis county was sold upon execution out of 
the Circuit Court, and that court refusing to order the proceeds 
(there not being enough to pay all) to be applied to the two 
judgments first entered upon the abstract, to the exclusion of the 
others, the propriety of that decision is brought here for our 
determination. 

This involves the proper construction of the 14th section of 
the act of the 23d of February, 1853, (Sess. Acts of 1852-3, 
p. 70,) establishing the St. Louis Land Court, taken in con- 
nection with the 2d and 8d sections of the revised code of 
1845, concerning judgments and decrees. The general law 
provides, by section 2, that ‘‘ Judgments and decrees rendered 
by any court of record shall be a lien on the real estate of the 
person against whom they are rendered, situate in the county 
for which the court is held ;”’ and, by section 3d, that ‘* Liens 
shall commence on the day of the rendition of the judgment, 
and shall continue for three years, subject to be revived as 
hereinafter provided ; but when two or more judgments or de- 
erees are rendered at the same term, as between the parties 
entitled to such judgments or decrees, the lien shall commence 
on the last day of the term at which they are rendered.” 

The provision of the 14th section of the St. Louis Land 
Court, so far as it relates to the present matter, is, that ‘* No 
judgment rendered by any court in St. Louis county, shall be a 
lien on real estate until an abstract of said judgment shall be 
entered in a book to be kept by the clerk of said court.” 

It is insisted, in support of the present judgment, that, al- 
though generally judgments take effect as liens upon lands in 
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St. Louis county only from the time they are entered upon the 
abstract of judgments, yet, when rendered by the same court, 
at the same term, they take effect without any priorities, as be- 
tween themselves, pursuant to the 3d section of the general 
law, there being no such inconsistency between these provisions 
as to make one a repeal, by necessary implication, of the other. 
Certainly, the legislature have not manifested their intention 
upon this subject so clearly as to put it beyond doubt, yet, af- 
ter having considered every thing that ought to influence our 
judgments in the matter, we have also come to that opinion. 
It will be observed that the third section of the revised stat- 
ute, which we have quoted, contains two provisions—one gene- 
ral, declaring when the lien shall commence, and how long it 
shall continue ; and the other specially declaring at what time the 
lien shall be considered to have attached, in a question between 
judgments of the same court rendered at the same term. Cer- 
tainly, the new law cannot be allowed to repeal, in reference to 
St. Louis county, the general provision contained in this sec- 
tion, and then stand as a substitute in its place ; for, if it 
does, there is nothing left in the general law, or contained in 
the supposed substitute, limiting St. Louis judgment liens to 
three years, or, at least, to three years from the time they were 
rendered, and we may safely assume that the legislature never 
intended to change the general law upon either of these points 
in this county. The new law may be construed as a general 
provision, to the effect that, in order to constitute a St. Louis 
judgment a lien upon Jand, it must be entered upon the abstract 
of judgments, and which would, of course, repeal by neces- 
Sary implication, the general law, so far as it related to the 
time at which the lien should attach, and no further; and this 
construction, which must be given, in order to preserve the 
manifest intention of the legislature in the other particular 
suggested, leaves the old law untouched in the point now under 
consideration. Under this view of the law, a judgment here 
attaches, as a lien upon land, at the time it is entered upon the 
abstract, and not before ; and the lien continues three years, 
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not from the time of this entry, but from the date of the judg- 
ment; and when the question is exclusively between judgments 
of the same court, rendered at the same term, which have been 
entered upon the abstract, there are no priorities as between 
themselves. It is admitted that there is no practical difficulty 
in the application of the principle to the present case, but it is 
said, cases may be suggested in which such difficulty would ex- 
ist. If the third judgment in the present case had been a 
judgment of the St. Louis Court of Common Pleas, rendered 
after the two first, but before either of the other two, and en- 
tered in the same order of time upon the abstract, it is asked, 
how shall the fund be distributed? Shall it be given to the 
first two judgments, to the exclusion of the third, and then be 
divided rateably between all four circuit court judgments, or 
shall the first two judgments be considered as rendered on the 
last day of the term, and so postponed until the third judg- 
ment is satisfied? The answer to all this is obvious. The 
question in the case put is between judgments of different 
courts, and therefore not within the special provision now un- 
der consideration, in reference to judgments of the same court, 
and which is only applicable when ad/ the judgments are of the 
same court, and does not extend to a case in which any of 
them are of a different court. 

It must also be remarked that the practical difficulty which it 
is thought would be encountered by preserving in force, in this 
county, the special provision in reference to the lien, as between 
judgments of the same court and term, exists now to the same 
extent in the practical working of the general law in every 
county in the state. A circuit court judgment is obtained, and 
then a transcript of a justice’s judgment is filed in the same 
court, and afterwards another judgment is recovered in the cir- 
cuit court, and the land of the common debtor being sold under 
the eldest judgment, yields enough to pay off that lien, but not 
enough to satisfy the other two judgments, is a case that may 
frequently occur under the general law, and in which the same 
difficulty exists that is suggested in the case put by way of ar- 
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gument, and it must be dealt with in the manner before sug - 
gested. The money that is left must be applied to the pay- 
ment of the justice’s judgment, to the exclusion of the subse- 
quent circuit court judgment. 

Where there is no express repeal of the old law, but it is 
abrogated only by reason of its inconsistency with the new law, 
it is the duty of the court to restrain the repealing force of the 
new law accordingly ; and there being, as we think, no such in- 
consistency in the present provisions, it is our duty to allow 
them both to stand, and give effect to them accordingly. 

The other judges concurring, the judgment is affirmed. 





MEreEr, Defendant in Error, vs. E1cHELBERGER, Plaintiff in 
Error. 


I. Under the act establishing the St. Louis Land Court, (Sess. Acts, 1853, 
p- 90,) an appeal from a justice of the peace, in a suit for a trespass on 
land, must be taken to that court, and not to the law commissioner’s court. 


Error to St. Louts Law Commissioner’s Court. 


Action before a justice of the peace. The complaint filed by 
the plaintiff stated that the defendant committed ‘‘ a trespass 
upon him, by letting various droves of cattle upon his meadows 
and hay stack.”” There was a judgment for the plaintiff be- 
fore the justice. An appeal was taken to the St. Louis law 
commissioner’s court, where the same was dismissed, and an 
appeal taken to this court. 

Dusenbury and Gardner, for plaintiff in error. 

C. B. Lord, for defendant in error. 


LronarD, Judge. This suit was for a trespass upon the 
plaintiff’s land by letting various droves of cattle upon his 
meadows and hay stack, and not for a mere trespass upon 
personal property. It was an injury, therefore, exclusively cog- 
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nizable in the St. Louis Land Court (Sess. Acts of 1852-5, p. 
90, sec. 2, St. Louis Land Court Act,) and so the appeal lay 
in this case to that court, and not to the law commissioner’s 
court. (Same act, sec. 3.) Judgment affirmed. 


Downine & oTuHERS, Defendants in Error, vs. Bourtisr, 
Plaintiff in Error. 


1. A finding of facts which does not cover all the matters put in issue by the 
pleadings, is insufficient, and is a ground of reversal. 


Error to St. Louis Circutt Court. 


The case is sufficiently stated in the opinion of the court. 
J. L. Gillespie, for plaintiff in error. 
Cline § Jamison, for defendants in error. 


Ry.anD, Judge, delivered the opinion of the court. 


This action was upon a promissory note. The defendant in 
his answer says that the promissory note was delivered by the 
- defendant to the plaintiffs in consideration of a sale made and 
delivery to be made by the plaintiffs to the defendant of a 
package of merchandise, consisting of certain articles of jewelry, 
which said package of merchandise, the said plaintiffs, though 
often requested, have refused and still do refuse to deliver to 
defendant. The answer also states that on the 5th day of Oc- 
tober, 1854, the defendant made his certain promissory note, 
bearing date on the 10th of October, 1854, in which he prom- 
ised two years after date to pay said plaintiffs twenty-eight hun- 
dred dollars and thirteen-hundredths of a dollar; and the de- 
fendant also on said 5th of October, 1854, drew his certain bill 
of exchange, commonly called a draft, bearing date the 10th of 
October, 1854, for twenty-six hundred and twenty-five dollars, 
payable to said plaintiffs, sixty days from date, which said note 
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and bill of exchange were delivered to and are still held and 
owned by said plaintiffs, and which were received by said plain- 
tiffs as satisfaction in full of all demands had by said plaintiffs 
against said defendant on the 5th of October, 1854. He files 
a copy of receipt, the original being on file in another cause, 
which receipt is as follows : 

‘‘ Received, St. Louis, October 5th, 1854, of Mr. P. Bour- 
lier, one draft on A. Quenelle, Esq., at sixty days, dated Oc- 
tober 10, 1854, for $2,625, and one note at two years, same 
date, for $2,800 13, the same, if accepted and endorsed by A. 
Quenelle, when paid, to cover all indebtedness of said Bour- 
lier. If said A. Quenelle does not accept or endorse said note 
and draft, the same are to be returned to Mr. Bourlier. Mr. 
Bourlier does not claim the right to draw on Mr. Quenelle, but 
merely hopes that he may be induced to assist him in this way. 

“G. R. Downine & Co.” 

The parties went to trial without a jury, and the court ren- 
dered judgment for the plaintiffs upon the following finding, 
viz: ** The court finds that defendant, upon consideration 
good and valuable, executed the promissory note described and 
set forth in plaintiff’s petition.”? Upon this finding, the court 
rendered the judgment for plaintiffs. 

The defendant moved to set aside the judgment, because the 
court refused to grant him a continuance on account of the ab- 
sence of a material witness ; motion overruled; case brought 
here by writ of error. 

1. The only question in this case is, whether the finding is suf- 
ficient or not ; and if it be not sufficient, whether the defendant 
can, upon this record, make this a ground of reversal, not 
having taken the objection in any manner in the court below. 

This finding does not touch the issue on the note and bill of 
exchange. It is not sufficient to support the judgment given 
by the court below. On the record in this case, material mat- 
ters were put in issue, which, if found, might have entitled the 
defendant to the judgment. It was the duty of the court to 
pass upon these matters, and find them in some way, either for 




















MARCH TERM, 1855. 





Cooper v. Garesche. 





or against the defendant; it will not do to pass them over in 
silence. 

Now, wherever we see from the finding that certain facts 
exist, and the existence of other facts can be presumed legally, 
this court will presume the existence of such facts, when neces- 
sary to support a judgment. ‘The defect in the finding, or the 
failure to find material matters in issue, necessary to support 
the judgment given below, may be assigned for error here, al- 
though the exception has not been taken below. 

This court will presume that certain facts do exist, when their 
existence may be lawfully so presumed from the facts found 
by the court below, in order to support the judgment given be- 
low; that is, we do not consider the finding of the court to be 
subject to the same strictness and rules which have been applied 
to special verdicts. But when the finding below will not sup- 
port the judgment, and sufficient facts are not found to raise 
the presumption that other facts exist by which the judgment 
can be supported, we must reverse —more especially, when 
facts are averred to exist by the pleadings which are entirely 
overlooked in the finding, and which must materially affect the 
rights of the parties. 

The judgment below is reversed, and the cause remanded for 
further trial; the other judges concurring. 


oe 
soe 





Coorrr & oTHERS, Respondents, vs. GARESCHE & OTHERS, 
Appellants. 


1. In a partition suit, where the shares of some of the parties are set off, and 
the residue of the land is reported not susceptible of division, and sold, the 
costs of all the proceedings, including the costs of sale, must be equally 
taxed against all the parties. (Scott, J., dissenting.) 


Appeal from St. Louis Circuit Court. 


This was a suit for partition. When the petition was filed, 
Sarah Cooper, one of the plaintiffs, was entitled to one-eighth of 





152 ST. LOUIS. 





Cooper v. Garesche. 





the land in fee, and to a life estate in all the residue, and each 
of the other parties was entitled to one-eighth, subject to her 
life estate. During the progress of the suit, some of the par- 
ties acquired the outstanding life estate to the extent of their 
shares. Commissioners were appointed to make partition, who 
set off the shares of those in whom the life estate and estate in 
remainder had become united, and reported that the residue of 
the land was not susceptible of division, and recommended that 
it be sold. A sale was ordered and made, and afterwards, the 
plaintiffs moved the court to tax all the costs, including those 
of the sale, equally, against all the parties to the suit, in pro- 
portion to their respective interests. The motion was sustain- 
ed, and the parties whose shares had been set off to them ex- 
cepted, and appealed to this court. 

4. P. & P. B. Garesché, for appellants, insisted that af- 
ter the shares of some of the parties had been set off to them, 
the controversy was at an end as to them, and that the court 
erred in taxing against them any portion of the costs which ac- 
crued subsequently. They referred to sections 29, 30, 38 and 
40 of the act concerning partition, (R. C. 1845.) 

Samuel Reber, for respondent, referred to the act of Jan- 
uary 25,1847. (Sess. Acts, 1847, p. 106.) 


Ry.anD, Judge, delivered the opinion of the court. 


The question in this case has reference only to the costs of 
the proceedings below. It was a proceeding for partition of 
real estate among its several owners, eight in number. The 
real estate was partitioned in part, and several shares allotted 
to several of the owners. The balance was strangely enough 
thought not susceptible of division, and so reported. The Cir- 
cuit Court approved the report, and ordered sale. 

Afterwards, the Circuit Court, by its judgment, ordered the 
costs of the proceedings, including the costs of sale, to be paid 
by all the parties interested in the partition, in proportion to 
their respective interests. The persons to whom shares had 
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been allotted and partitioned off complain of this judgment, 
and insist that, as they each one had his share set apart to 
him, without sale, they ought not to be taxed with costs of the 
balance of the proceedings, embracing the sale; but that these 
costs should be paid by the parties whose shares, not being set 
apart and allotted, had to be sold under the proceedings for 
partition. 

In the opinion of a majority of this court, the Circuit Court 
decided properly. The amendatory act of 1847, regulating suits 
for partition, declares, in section 2, ‘‘In all cases of parti- 
tion arising under the above act, (that is, the act of 1845, ) 
the necessary expense attending such partition, together with a 
reasonable attorney’s fee, to be assessed by the judge of the 
court before whom partition is had, shall be equally taxed 
against all persons interested in such partition, in proportion to 
their respective interests therein.” (Sess. Acts of 1847, p. 
106.) 

The 29th section of act concerning partition, (R. C. 1845, ) 
declares that, ‘‘ Whenever the commissioners report that they 
have set off a part only of the shares, according to the division 
ordered, and such report is confirmed, only that part of the 
land which is not set off to any party shall be sold, and the 
proceeds apportioned among the parties to whom no land has 
been allotted, and the costs of the proceedings shall be paid by 
the parties in proportion to their respective shares in the land 
which is the subject of the proceedings.” 

Under these sections, we think the costs must be borne by 
all the persons interested in the land, which is the subject of the 
proceedings ; not those only whose shares have not been allot- 
ted, but whose interest was supposed susceptible of division by 
means of a sale only. Sale in such cases must be considered as 
one of the modes of partition, and it would be very hard to let 
most of the costs of the proceedings be paid by those whose 
shares were not set off, but had to be sold. It is more conso- 
nant with our notion of right and justice that the burden of 
partition be equally upon all interested. 
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Few subjects of legal proceedings have ever caused more re- 
gret in the minds of the judge than those arising under our 
partition laws. The rights of infants have, under these parti- 
tion proceedings, generally given way, and, in some instances, 
been entirely lost sight of. This process has been resorted 
to as a way to force the lands belonging, in part, to infants 
and minors, into sale, and often happens to the great injury 
of these persons ; yet, there is no adequate remedy. Whenever 
the commissioners report that the lands cannot be divided, then 
the party who really wanted the sale at first insists, urgently, 
for the order of sale ; the court makes ii, and a consequent sac- 
rifice of infants’ rights and property succeeds. 

However, this subject is more properly one of legislative cor- 
rection. I barely mention it, that the courts may endeavor, as 
far as practicable, to protect the infant’s property from sale 
and loss, and, unless when compelled by thorough conviction 
of the deliberate judgment of the commissioners, that the prop- 
erty cannot be divided without sale, never to grant such order. 

The judgment below is affirmed. 


Scort, Judge. In my opinion, the word ‘ proceedings,” 
in the 29th section of the act concerning partition, relates to 
the sale which is ordered after a confirmation of the report of 
the commissioners, and does not refer to the entire procedure 
in partition. The 22d section of the act concerning costs had 
already made provision for the general costs in suits for par- 
tition, and it was not necessary again to repeat it. The same 
remark is applicable to the 40th section of the same act, and 
that, if any thing, shows more clearly that the sale was the 
only thing contemplated by the word ‘‘ proceedings.” As those 
whose lands are set off and not sold are usually minors, who, 
in all probability, will have to make a partition by a sale after- 
wards, it would not be just to tax them with the costs of two 
suits. 

The act amendatory of the act concerning partition, approved 
January 25, 1847, does not, in my opinion, affect this ques- 
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tion. That act seems to have had its origin in a want of the 
knowledge of the existence of the section in the act concern- 
ing costs in partition. 





WEAVER, Respondent, vs. BearD & BrotueEr, Appellants. 


1. The assignee of a note not negotiable cannot sue a remote assignor in an 
action at law. Under the new practice, his petition must set forth the 
same facts that would formerly have been necessary in a bill in equity. 


Appeal from St. Louis Court of Common Pleas. 


This was an action to recover the amount of a note, which 
the petition stated was executed by Kilburn & Masson, payable 
to the defendants or order, and by defendants endorsed and 
delivered to Hastings & Mower, who endorsed and delivered the 
same to the plaintiff. It was further stated in the petition that 
when the note became due, Kilburn & Masson were insolvent, 
so that a suit against them would have been unavailing. The 
note sued upon was not set out in the record. The cause was 
tried by the court without a jury, and it was found as a fact that 
the note was endorsed first by defendants and then by Hastings 
& Mower, at the same time, for the accommodation of Kilburn 
& Masson, who thereupon took the note and delivered it to 
plaintiff in payment of another note held by him, upon which 
also the defendants and Hastings & Mower were parties for the 
accommodation of Kilburn & Masson. It was further found 
that the plaintiff had agreed with Hastings & Mower not to sue 
them, in consideration of which said H. & M. had executed to 
plaintiff four notes as collateral, two of which had been paid 
by them, and that the plaintiff had agreed to refund the amount 
so paid in case he recovered of the defendants. 

There was a judgment for the plaintiff for the amount of the 
note, and the defendants appealed. 

Z. J. Gantt, for appellants. 

Blackburn & McLean, for respondent. 
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Scorr, Judge, delivered the opinion of the court. 


The nature of the instrument sued upon has been miscon- 
ceived. It is not a bill of exchange, nor subject to the law 
governing such paper. It is what is called an assignable note 
under our statute concerning bonds and notes. The note not 
being negotiable, an action, according to the principles of the 
common law, would not lie upon it, there being no considera- 
tion, an unsealed note not importing one. Our statute has 
given an action on such instruments to the payee against the 
maker, and also to the assignee against his immediate assignor, 
in the event the note is not paid by the maker after he has 
been pursued with due diligence. This action, as brought, 
could only be sustained by the plaintiff against his immediate 
assignors, Hastings & Mower. The only way in which the last 
assignee can reach a remote assignor is by a proceeding in the 
nature of a bill in equity, in which the facts would be set forth 
showing the grounds on which such assignor would be liable to 
a remote assignee. If Beard & Bro. had assigned the note to 
Hastings & Mower, for value, and Hastings & Mower, for 
value, had assigned it to the plaintiff, nothing more appearing, 
the plaintiff would have had an action at law against his im- 
mediate assignors, Hastings & Mower. He could not sue a re- 
mote assignor, because there would be no privity of contract 
between them. He could only reach such assignor by a bill in 
equity, in which, these facts being shown, he would be entitled 
to recover. 

The distinction between actions is now abolished, and there 
is no action at law, no bill in equity. But we have over and 
over again said that a party who had a mere equity could not 
assert it in a petition in which he claims by a legal title. 
Whether an equity is asserted in a petition for relief or as a de- 
fence to a legal demand, the party cannot treat it in his plead- 
ing as a legal title, but must state the facts out of which his 
equity arises, as it would have been stated under the former 
mode of practice. He must show the facts and circumstances 
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which constitute his equitable title to relief. He cannot, on a 
mere legal title, asserted by way of petition or answer, set up 
an equitable title or defence. Under the present practice act, 
the equity must be stated in the pleadings in such way as to 
show that its existence is recognized by law. 

We will not undertake to determine from the record, as it 
now stands, whether the present plaintiff has any equity against 
the defendants. The principle on which this cause was tried 
below, that the parties were liable in the order in which they 
stood on the paper, beginning with the maker first, as in the 
case of mercantile negotiable paper, is not applicable. There 
is no legal liability on the note sued on between any other par- 
ties than the last assignee and his immediate assignors and the 
makers. The recourse of the last assignee against remote as- 
signors, can only be reached by a proceeding in the nature of 
a bill in equity, setting forth the equitable circumstances 
which render such assignors liable to the last assignee. It 
seems tat the defendants and Hastings & Mower were mere 
sureties of Kilburn & Masson. From the form of the secu- 
rity given, as set forth in the petition, Hastings & Mower are 
responsible at law immediately to the plaintiff. What equity 
there would be in taking the whole burden from those who are 
immediately liable, and placing it upon the other sureties, must 
be shown in a petition hereafter to be filed. (Smzth v. Har- 
ley, 8 Mo. Rep. 559.) With the concurrence of the other 
judges, the judgment will be reversed. 


Sutter, Appellant, vs. Strerr, Respondent. 


1. A bill of exceptions cannot be filed after the term at which the cause was 
tried, unless by consent. 

2. The date when an account sued upon accrued is not a material averment in 
a petition, and is not admitted by a failure to deny it in the answer. 

3. A finding must state facts, not the evidence. 

4. A finding of facts is regarded as part of the record proper, and no bill of 
exceptions is necessary to preserve it. 


11—voL. XXI. 
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Appeal from St. Louis Law Commissioner’s Court. 


This was an action brought by Sutter to recover a balance of 
one hundred and fifty dollars, alleged to be due to him from 
Streit, on account of hauling staves. 

The answer admitted the hauling, but alleged a settlement 
and satisfaction on the 13th of January, 1853. 

When the case was called for trial, the plaintiff, by consent, 
filed a supplemental petition, merely stating, in addition to 
the allegations in the original, that the account sued upon ac- 
crued between the 20th of April and last of May, 1858, which 
was subsequent to the date of the settlement set up in the 
answer. 

Upon this state of the pleadings, without any additional or 
amended answer, the case was tried by the court without a 
jury. The finding of facts states: ‘* The plaintiff was intro- 
duced as a witness, sworn and testified. His testimony to the 
matter of indebtedness and the settlement was by no means sat- 
isfactory to the court. Upon an inspection of the pleadings, 
the court finds there is no date in the original petition of the 
time when the hauling mentioned was done by the plaintiff for 
the defendant. The defendant, by his answer, admits the in- 
debtedness as charged in the original petition, and sets up 
payment and proves it; but the supplemental petition alleges 
a time subsequent to the 13th January, 1853, (the time of the 
alleged settlement, ) as the time when the indebtedness accrued, 
which is not denied by the defendant. On this state of the case, 
the court is of opinion that the plaintiff is entitled to recover 
the amount of his claim.” 

There was a bill of exceptions containing the evidence, which 
was presented to the court below on the last day of the term, 
but not signed until the next day, when it was filed as of the 
day previous. 

Hart & Jecko, for appellant. 

S. H. Gardner, for respondent. 




















MARCH TERM, 1855. 





Sutter v. Streit. 





Scorr, Judge, delivered the opinion of the court. 


1. Objections being made to the bill of exceptions, it will not 
be noticed, as it was not filed within time, it having been 
signed after the term at which the cause was tried, and no con- 
sent of record appearing. The case, then, will stand upon the 
record proper. 

2. Although there was no date to the account filed with the 
plaintiff’s petition, it was competent for him to show, by evi- 
dence, that in point of time it was contracted subsequently to 
the period of the settlement stated in the defendant’s answer. 
There was no necessity for an amended petition to do this, and 
the amendment filed did not vary the plaintiff’s case as stated 
in the original petition. On the other hand, it was competent 
for the defendant to show, by proof, that the items charged in 
the plaintiff’s account were included in the settlement set up in 
his answer, which was sufficiently comprehensive for that pur- 
pose, although the time of the settlement, as stated, was prior 
to the date of the account. 

3. This cause was tried by the court sitting as a jury, and the: 
law requires, in such cases, that a statement of the facts (not 
the evidence, but the facts the evidence conduces to prove) on 
which the judgment is founded, should be filed by the court try- 
ing the issues. This statement is the warrant for the judg- 
ment, and, upon an examination, it must appear that the judg- 
ment is sustained by it. The finding filed in this cause cannot 
be regarded as a compliance with the law. The only fact sta- 
ted in the finding in support of the judgment is, ‘‘ that his 
testimony, (meaning the plaintiff’s, who was sworn, ) as to the 
matter of the indebtedness and the settlement, is by no means 
satisfactory.”? None of the facts established by the evidence 
are set out. On this alone is the judgment founded, if we ex- 
cept what the court erroneously supposed was an admission by 
the defendant of the plaintiff’s account by his failure to answer 
an amended petition, which did not vary the plaintiffs case in 
point of law, and which was fully met by the answer first filed, 
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as has been before stated. If the plaintiff’s cause of action 
was unanswered, then there was no issue for the court to try. 
Why was not the default, for want of an answer noted, and 
the damages assessed? The record shows that the defendant 
must have been surprised, as he was permitted on the pleadings 
to go into trial, supposing the fact in controversy was in issue, 
and was afterwards told that the plaintiff’s cause of action was 
admitted by the state of the pleadings. 

4. Whenever the record proper in a cause is brought to this 
court by appeal or writ of error, this court will look into it, to 
see that the judgment rendered is warranted by law. Under 
the present practice, the statement of the facts found by the 
court, and required to be filed in the cause, is regarded as a 
part of the record proper, and no bill of exceptions is required 
to preserve it. 

We are of the opinion that the record discloses a state of facts 
which requires the reversal of the judgment. The parties now 
fully understand each other, and their pleadings should be so 
amended as to present, beyond all cavil, the only fact in dis- 
pute between them, whether the items in the last account were 
included in any settlement between them. 

The judgment is reversed, and the cause remanded ; the other 
_judges concurring. 





SraTE, TO UsE oF GARRETT, Plaintiff in Error, vs. Farmer, 
Defendant in Error. 





1. Under the first section of the amendatory act of 1847, concerning execu- 
tions, every head of a family may hold property to the amount of $150, ex- 
empt from execution, whether he owns any of the property mentioned in 
the first and second subdivisions of the eleventh section of the act of 1845 

_ or net. 

2. The securities in a constable’s bond are liable for his trespass in seizing 

property exempt.from execution. (State v. Moore, 19 Mo. Rep. affirmed.) 
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Error to St. Louts Court of Common Pleas. 


The case is stated in the opinion of the court. 
Delafield & Kribben, for plaintiff in error. 


Ry.anp, Judge, delivered the opinion of the court. 


This was an action by the State, to the use of Garrett, against 
Farmer and others, his securities, on his bond as constable of 
St. Ferdinand township, in St. Louis county. The petition 
alleges that Garrett was the head of a family, he having a wife 
and children; that he was the owner of about twelve acres of 
corn in the field, and about one acre of potatoes in the ground, 
and some small quantity of furniture; that the said Farmer, 
as constable, levied an attachment on this corn and potatoes, 
and sold the same for about sixty dollars; that the said Far- 
mer did not apprise the petitioner, Garrett, of his right to se- 
lect this property as the head of a family ; that Garrett de- 
manded of Farmer the appraisement of the property, and 
claimed it as being exempted from execution. 

The petition is immoderately long, and requires some atten- 
tion to its verboseness, before we can make out that there is a 
cause of action set out in it at all; but it is our opinion that 
there is substantially a cause of action set out. 

The defendants demur to the petition, and the court sustains 
the demurrer. The plaintiff brings the case here by writ of 
error. 

1. In looking over the whole record carefully, we find that the 
case involves the construction of the act of our legislature passed 
in 1846-7, amendatory of the act of 1845, eoncerning execu- 
tions. This act of 1847, section ist, declares that ‘‘ Each 
head of a family, at his election, in lieu of the property men- 
tioned in the first and second subdivisions of the eleventh section 
of an act entitled ‘an act to regulate executions,’ approved 
March 26th, 1845, may select and hold exempt from execution 
any other property, real, personal or mixed, not exceeding in 
value the amount of one hundred and fifty dollars.” 
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** Sec. 2. It shall be the duty of the officer to apprise such 
person of his right to make such selection, and the same pro- 
ceedings as to the selection, appraisement and sale of such 
property shall be had, as sre provided with reference to the 
selection, appraisement and sale of working animals in the 12th 
and 13th sections of the act of 1845.” 

The 11th section of the act of 1845, with its two subdivi- 
sions mentioned, to-wit, first and second, is as follows: 

‘¢ Sec. 11. The following property, when owned by the head 
of a family, shall be exempt from levy and sale under any ex- 
ecution: First. Ten head of choice hogs, ten head of choice 
sheep, two cows and calves, one plough, one axe, one hoe, and 
one set of plough gears. Second. Working animals of the 
value of sixty-five dollars.” 

Now, the act of 1847 is to be construed as making an addi- 
tional exemption, not only in favor of those persons, heads of 
families, who may own the hogs, sheep and working animals 
mentioned in the 1st and 2d subdivisions of the 11th section of 
the act of 1845, who may desire to select other property, either 
personal, real or mixed, in lieu of that mentioned in these two 
subdivisions; but also in favor of those persons, heads of 
families, who have not such property as is mentioned in these 
subdivisions, but may have other property, real, personal or 
mixed. The class of persons to be benefitted was increased 
so as to embrace others than those only who were cultivating 
the soil. The heads of families, who had no hogs, no sheep, 
no plough, no working animals, were supposed to be under as 
much natural and moral obligation to provide for their house- 
hold, as the agricultural portion of the community. The 
words ‘‘ in lieu,” therefore, do not confine the exemption to per- 
sons having the property named in the Ist and 2d subdivisions 
of section 11, of act of 1845. If a head of a family has such 
property as well as other kinds, he may select of the other 
kinds in lieu of the property named ; but a man, the head of a 
family, although he has not such property, and has other kinds, 
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may select out of what kind he has, so much as the law allows, 
and it shall be exempt from sale, &c. 

The first section of the act of 1847 must be considered as a 
new class, following the second subdivision of section eleven 
of act of 1845, embracing heads of families, who have not the 
kinds mentioned in these subdivisions, but have real or mixed 
or other personal property ; and in 1853, even wages to a cer- 
tain amount were exempted from garnishment or attachment. 

The duty of the courts requires them to give liberal interpre- 
tation to all such acts of legislation. They tend to increase 
the happiness of the poor—unfortunately, too great a part of 
every community ; to render comfortable the feebler and weaker 
portion of our fellow-beings, who are less able to provide for 
themselves, and less able to do without such provision — our 
wives and children. 

2. The creditors should not complain ; they have no right to 
complain ; they know such to be the law when they give the 
credit, and often times the credit given, instead of a kindness 
and favor, has the very opposite effect. 

The court below erred in sustaining the demurrer to the peti- 
tion. Its judgment is reversed, and the cause remanded. The 
securities are liable for such acts of the principal. See case of 
State, to use of Russell and wife, v. Moore, (19 Mo. Rep. 
369.) The other judges concur. 





How & Boaug, Appellants, vs. GranaM & OTHERS, Re- 
spondents. 


1. A court of equity will not, unless under special circumstances, compel the 
holder of a prior deed of trust on real estate, which is past due, to permit 
the holder of a second deed of trust not yet due to redeem and take an as- 
signment. 


Appeal from St. Louis Land Court. 


This was a petition filed in September, 1854, to redeem a 
deed of trust on real estate. The facts stated in the petition 
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were, that on the 2d of August, 1852, the trustee of the wife 
of Graham, by her consent, conveyed the real estate to the 
plaintiff, How, in trust to secure the payment to the plaintiff, 
Bogue, of ten promissory notes, one for $4387 10, payable 
five years after date, and nine for $127 78 each, payable semi- 
annually ; that prior to this, to-wit, on the 23d of August, 
1851, the same real estate had been conveyed by Mrs. Graham 
and her trustee to one of the defendants, in trust to secure to 
Michael Lynch the payment of two promissory notes, each for 
$731 38, payable one in nine and the other eighteen months 
after date; that said last mentioned notes and deed of trust 
were by Lynch endorsed and transferred to Charles Bobb, an- 
other of the defendants; that the first and a portion of the 
second of the notes secured by the last named deed of trust had 
been paid ; that the plaintiff, Bogue, had tendered to Bobb the 
balance due upon the second note, with interest, and had re- 
quested him to assign to him the note and deed of trust, but 
that he refused to accept the money or make the assignment. 

The petition further stated that the security of Bogue for his 
debt was greatly impaired by the existence of the prior deed of 
trust, wherefore he prayed to be permitted to redeem, and that 
the defendant, Bobb, be required to assign, &c. 

The petition was demurred to, and the following causes as- 
signed : 

1. It does not appear who is in possession of the mortgaged 
premises. 

2. It does not appear who is seized of the mortgaged premi- 
ses in fee. 

8. It does not appear who is receiving the rents of the mort- 
gaged premises. 

4. It does not appear who is the owner of the mortgaged 
premises. 

5. There is no averment of an absolute and unconditional 
tender of the money to Bobb. 

6. There is no equity stated in the petition —no fact by 
which the incumbrance of Bogue is endangered. 
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7. The plaintiffs are not entitled to the relief asked. 

The demurrer was sustained, and the petition dismissed, and 
the plaintiffs appealed to this court. 

Krum & Harding, for appellants, cited 2 Story’s Eq. Jur. 
§ 1015, 1016, 1028. 7J.C.R. 25. 4 Kent’s Comm. (2d 
ed.) p. 162. 

Cline & Jamison, for respondent. 


Scott, Judge, delivered the opinion of the court. 


It looks as if the only purpose of this suit is, to enable 
Bogue, who has a large incumbrance on this lot, not yet due, 
to obtain the control of a debt already due, in order to force a 
sale of the lot, so that by the aid of his incumbrance he may 
either cause a sacrifice of the property, or obtain it on better 
conditions than it would otherwise be obtained. If the plain- 
tiff’s real object was merely to obtain possession of the security 
which stood before his, why did he not proffer to give a bond 
conditioned that he would not enforce the debt, in the event it 
should be assigned to him, until the debt due under his deed of 
trust should become due? 

We can see no equity in this suit, whatever motive may 
have prompted it. If the prior deed of trust is satisfied, the 
plaintiff’s condition, with respect to the lot, is not bettered. 
In such event, he could not proceed in any way against the 
lot. It does not appear that he is entitled to the rents and 
profits of the lot to keep down interest, if any is due, which 
is not shown. 

We do not see what the law respecting mortgagor and 
mortgagee has to do with this matter, as both the instruments 
alluded to in the petition are deeds of trust. The other judges 
concurring, the judgment will be affirmed. 
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LABEAUME, TO USE oF CHouTEAU, Plaintiff in Error, vs. 
Sweeney, Defendant in Error. 


1. A boat was seized by attachment in a suit against the owner. S., the 
master of the boat, who had no other interest in it, executed a bond, with 
L. as surety, conditioned for the forthcoming of the boat. The boat was 
subsequently sold, and C. became part owner. L. was about to deliver up 
the boat, when C. gave him a bond of indemnity. C. afterwards paid the 
indemnity to L., and took an assignment of his recourse against S. In a 
suit brought by C. in the name of L. against S. to recover the amount thus 
paid, held, that he could not recover. 


Error to St. Louis Court of Common Pleas. 


The facts shown by the record in this case are the same as 
when it was formerly here, (17 Mo. Rep. 158, ) with the fol- 
lowing exceptions : 

It now appears that after the delivery bond was entered into 
by Labeaume and Sweeney, James Myers became the owner of 
the steamboat Frontier, and brought her to St. Louis; that 
upon her arrival here, Labeaume told Myers that the boat would 
be delivered up to the sheriff under the bond, unless an indem- 
nity was given against it. Myers thereupon transferred one- 
fourth of the boat to Chouteau, and gave him the agency of the 
boat, and Chouteau then gave an indemnity to Labeaume 
against the bond. ‘The object of the arrangement was, to se- 
cure the parties liable on the delivery bond, and to free the boat 
from detention. 

The instructions given by the Court of Common Pleas were 
based upon the idea that the law formerly laid down by this 
court was applicable in the present aspect of the case. 

C. B. Lord, for plaintiff in error. 

Glover & Richardson, for defendant in error. 


Scort, Judge, delivered the opinion of the court. 


When this case was formerly here, it was not presented in 
the shape which it now wears. It did not then appear in what 
capacity Chouteau interfered in this transaction. The cause 
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was determined on the face of the obligations, as they stood, 
there being no equitable circumstances for Sweeney, showing 
that Chouteau was not entitled to the money he sought to re- 
cover through Labeaume. 

We are of the opinion that the case now wears an aspect 
different from that it formerly assumed. 

This action was commenced under the former system of prac- 
tice, and is for money paid for the use of another. He who 
paid it has been indemnified, and he is now seeking to recover 
it for the benefit of him by whom he was indemnified. It is as 
if a bill in equity had been brought by Chouteau to subject 
Sweeney to the payment of the money he has been compelled 
to refund to Labeaume. The proceeding being equitable in its 
nature, if Chouteau is not in equity and good conscience enti- 
tled to demand the money of Sweeney, this action cannot be 
maintained. Labeaume, as surety, entered into a bond, with 
Sweeney as principal, for the forthcoming of a steamboat, to 
answer a judgment in a suit against the owner. Sweeney, it 
appears, was no otherwise interested in the boat than as her 
commander at the time of the attachment. Afterwards, La- 
beaume threatened to detain the boat, unless he was indemni- 
fied. Chouteau came forward and gave him a bond of indem- 
nity, and afterwards refunded the money which Labeaume was 
compelled to pay by reason of his suretiship. At the time 
Chouteau indemnified Labeaume, he was part owner of the boat, 
and did it with the consent and by an arrangement with the other 
owners of it. Now, the proceeding in which the boat was at- 
tached was not one under the act concerning boats and vessels, 
but it was one in which the boat was seized as any other property 
would be in an attachment suit. This being so, the bond given 
by Sweeney and Labeaume did not discharge the lien of the 
attachment. It was a valid and subsisting incumbrance on the 
boat, at the time Chouteau and others became its purchasers, 
of which they were bound to take notice. (vans vy. King, 
T Mo. Rep. 411.) This lien was discharged by Labeaume, 
and an owner of the boat refunded to him the money he paid. 
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Now, where is the equity in permitting that owner, through 
Labeaume, to recover the money he has paid, from Sweeney, 
who had no interest in the boat, and who had merely performed 
an act of kindness towards a former owner? 

Courts of equity originally had jurisdiction of actions brought 
by a surety against his principal, for money paid on his ac- 
count. Equitable considerations must “govern such actions, 
when brought at law. Here, the surety has been indemnified, 
but a suit is brought in his name for the benefit of the person 
by whom he was indemnified, and it is made to appear that he 
who gave the indemnity was under legal and moral obligations 
to do so; that he reaped the benefit obtained by giving the 
indemnity, and though another was nominally in the bond as 
principal, yet that principal was in fact the representative of 
the party indemnifying. We can not see the justice in making 
Sweeney pay this money. When this case was formerly here, 
this view of the matter was not presented by the evidence. It 
did not appear that Chouteau had any interest in the boat; it 
seemed that he was a mere volunteer in the transaction, as La- 
beame was. But now it is different. Chouteau became the 
owner of the property which Labeaume was about to seize. 
He indemnified Labeaume in order to prevent it. The advan- 
tage resulting from Labeaume’s desisting accrued to Chouteau, 
and now to permit him to be indemnified out of the pocket of a 
person who had no interest in the property, would be the gross- 
est injustice. Chouteau must have been aware of the existence 
of the lien created by the attachment, when he purchased his 
interest in the boat. It would appear, then, that he could not 
have been deceived or misled by reason of the boat’s being re- 
leased by the delivery bond executed to the sheriff by Sweeney 
and Labeaume. From aught that appears, the purchasers of 
the boat were indemnified by the vendor for the incumbrance 
existing at the time of the sale. 

We cannot regard this as a suit brought by Labeaume in his 
own right against Sweeney. If such was the case, Labeaume’s 
right to recover would be indisputable, and so would be the right 
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of one to whom he had assigned his debt, who was unaffected with 
any equity arising out of the transaction. But Labeaume has 
been satisfied, and he by whom he was satisfied, and by whom 
he ought to have been satisfied, is now making use of La- 
beaume’s name to recover a sum of money to which, in equity, 
he has no title. Chouteau is compelled to adopt an equitable 
form of action, and if his case, as made, shows that he has 
no equity, it cannot be sustained. 

This opinion will show the errors in the instructions, and it is 
deemed unnecessary to review them. The other judges con- 
cur. Judgment reversed and remanded. 


Heatn & OTHERS, Respondents, vs. WALTHER, Appellant. 


1. No exceptions saved in a case originally begun before a justice of the peace. 
Judgment affirmed. 


Appeal from St. Louis Law Commissioner’s Court. 


Kribben & Delafield, for appellant. The plaintiffs had no 
right to sue, and this is patent on the record. 
Blennerhassett & Shreve, for respondent. 


Rytanp, Judge. This was an action by plaintiffs, described 
as trustees of Ebenezer Chapel, against the defendant, before 
a justice of the peace. Judgment was given before said justice 
in favor of the defendant. The plaintiffs appealed to the law 
commissioner’s court, where judgment was rendered for the 
plaintiffs for $12 50. 

The record shows that no exception was taken to any act of 
the court below ; no bill of exceptions in the case ; no instruc- 
tions asked; no motion for a new trial; nor any thing saved 
whereby this court can be properly called upon to interfere. 
No reason whatever appearing for reversing this judgment, 
it, therefore, will be affirmed; the other judges concurring. 
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Evans, Respondent, vs. GREENE & OTHERS, Appellants. 


1. A deed conveyed a tract of twelve and one-sixth arpens of land, described 
as being in the south-east corner of a larger tract, bounded on the north by 
lands of E., R. and others, on the west by a street, and as being particu- 
larly laid down upon a plat on the deed. Upon the deed was a plat, show- 
ing the shape of the land sold, and the courses and lengths of its four sides. 
A tract of the size and shape indicated by the plat could be located in the 
south-west corner of the larger tract, so as to be bounded on the west by the 
street called for, and on the north by the land of E. R., but could not be 
thus located in the south-east corner. The grantee in the deed took pos- 
session, and laid out an addition in the south-west corner, and shortly after- 
wards reconveyed to the grantor six lots in the addition, which were near 
the south-west corner. Held, the call for the south-east corner might be 
rejected, and the tract located by the remaining matter of description in the 
deed, taken in connection with the acts of the parties. 

2. Upon a question of boundary, an inquiry as to the statements of a deceas- 
ed surveyor in regard to the location of a corner, if admissible at all, must 
be made in such a shape as to elicit from the witness whether he ever heard 
the surveyor say at what point he fixed the corner, and not where it had 
been fixed at the instance of an interested party, nor where it would be 
fixed according to his interpretation of a deed. 

3. It is no objection to a judgment for the plaintiff in an ejectment suit, that 
the trial proceeded after the marriage of a female defendant without making 
her husband a party, he not having applied to be made a party. 


“Appeal from St. Louis Court of Common Pleas. 


This was an action in the nature of eiectment, brought in 
December, 1849, by Augustus H. Evans against Isaac T. 
Greene, to recover a lot of ground on Main street, in the north- 
ern part of the city of St. Louis. Elizabeth Ashley, under 
whom the defendant was a tenant, was made a co-defendant in 
May, 1850. At the October term, 1853, when the cause was 
called for trial, the intermarriage of Elizabeth Ashley with 
John J. Crittenden was suggested. ‘The trial proceeded with- 
out Crittenden being made a party, and the jury returned. the 
following verdict : ‘‘ Augustus H. Evans vs. Isaac T. Greene 
and Elizabeth Crittenden and John J. Crittenden. We, the 
jury, find for the plaintiff, and that the defendants are guilty 
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of the trespasses charged in the petition, as to a lot of ground 
beginning at the north-west corner of Main and Ashley streets, 
and running along Main street northwardly to O’Fallon street, 
with a depth of 115 feet on the south line on Ashley street, and 
97 feet in depth on O’Fallon street, and we find the damages 
to be $2443, and the monthly value of the premises to be 
$53 12.” 

Upon this verdict a judgment was entered against Isaac T. 
Greene and Elizabeth Crittenden for the possession, and 
against Greene for the damages and monthly value. The de- 
fendants filed their bill of exceptions, and appealed to this 
court. 

Both parties claimed title under Risdon H. Price, the plaintiff 
under sheriff’s deeds, and the defendants under two prior deeds 
from Price to William M. O’Hara. The question was, whether 
the land conveyed by the deeds from Price to O’Hara was to be 
8o located as to cover the ground in dispute. If not, it passed 
by the sheriff’s deeds, and the title was in the plaintiff. 

The lot in controversy was within a large tract conceded to 
Peter Chouteau on the 16th of October, 1799, by Delassus, 
Spanish lieutenant governor of Upper Louisiana, described as 
being six arpens in depth from the river, bounded north by La- 
beaume’s tract, south by Roy’s land, east by the river, and 
west by the domain of his majesty. This concession was sur- 
veyed by Soulard on the 10th of March, 1803, and contained 
183 arpens. The survey is shown on diagram No. 1, by the 
lines aC—CD—De—ea. 

On the 17th of February, 1809, the old board of United 
States commissioners confirmed to Chouteau his claim, to the 
extent of 93 arpens and one perch, (the remainder having been 
abandoned by him as interfering with land previously sur- 
veyed, ) and ordered the same to be surveyed ‘‘so as not to 
interfere with the field lots of the Little Prairie adjoining 
the town of St. Louis.”? On the 29th of May, 1811, Chou- 
teau received from the commissioners a certificate of confirma- 
tion. 
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On the 2d of April, 1817, an official survey of the confirma- 
tion was executed by Joseph C. Brown, numbered 671. This 
survey is represented on diagram No. 1, by the lines ab—bc— 
cd—de—ea. There was evidence, however, from which it 
would seem that the west line of the Spanish survey was a lit- 
tle further west than the west line of Brown’s survey. The 
eastern line of the common fields was fixed by Brown, as shown 
by the line AB. On the 26th of March, 1824, Chouteau re- 
ceived from the United States a patent for the land confirmed, 
in which it was described as a ‘‘ tract containing 79 12-100 
acres, bounded and described as follows, to-wit: Beginning at 
the upper corner stone of Antoine Roy’s claim of eleven arpens 
and fifty-eight hundredths on the Mississippi river, thence with 
Roy’s line south 74 deg. 80 min. west seventeen chains and 
fifty links to a stone on the north edge of a mound, thence 
north 15 deg. west 14 chains and 67 links to a stone in the 
front line of the common fields, thence with the line of said 
fields north 2 deg. west 29 chains and 60 links to an old stone 
corner, a little north-west of the large mound, thence north 74 
deg. 30 min. east 14 chains and 50 links to a stone on the bank 
of the river, his upper corner ; thence down the river south 4 
deg. east 5 chains and 70 links, south 18 deg. east 14 chains 
and 50 links, south 13 deg. east 9 chains, south 10 deg. east 
7 chains, and south 6 deg. west 8 chains to the beginning, be- 
ing in township 45 north of range 7 east, and designated on 
the connected plat as number 671.” 

On the 3d of August, 1808, before the date of the confirm- 
ation and Brown’s survey, Chouteau conveyed to Meriwether 
Lewis a portion of his confirmation, describing it in the deed as 
follows: ‘‘ A tract of land adjoining the town lots of the town 
of St. Louis, bounded as follows: Commencing at a stone in 
Antoine Roy’s upper line; thence running south 67 deg. 30 
min. west 45 perches to a stone in the line separating the town 
lots from the lots which have been granted for cultivation ; 
thence north 21 deg. 30 min. west 72 perches to a stone in said 
line ; thence north-eastwardly 45 perches to a stone ; and thence 




















MARCH TERM, 1855. 178 





Evans v. Greene. 





65 perches to the beginning; containing 30 arpens and 98 
perche (Fr. meas. ) in superficie.” 

On the 25th of October, 1811, the administrator of Meri- 
ther Lewis, after a sale according to law, conveyed this tract 
to Risdon H. Price, describing it as ‘‘ a tract of land situate 
adjoining the town lots of the town of St. Louis, and bounded 
by a tract of land purchased by said Meriwether Lewis from 
John Mullanphy, westerly by the forty arpen lots, northerly 
and easterly by lands the property of Peter Chouteau, the said 
tract containing 80 arpens and 93 perches, and purchased by 
the said Meriwether Lewis from the said Peter Chouteau and 
Bridget, his wife.” 

The true location of this tract, conveyed by Chouteau to 
Lewis, and by the administrator of Lewis to Price, was a mat- 
ter of dispute, and depended upon whether the starting point 
was taken at the distance of 45 perches from the south-west 
corner of Chouteau’s survey, or at the same distance from the 
intersection of Roy’s line produced, with the eastern line of the 
common fields as afterwards fixed by Brown. Upon the first 
hypothesis, the location is shown on diagram No. 1, by the 
lines ai—ih—hf—fa. Upon the second hypothesis, the loca- 
tion is shown either by the lines mn—nr—rg—gqm, or by the 
lines mn—no—op—pm, according as the west line of the tract 
is surveyed upon the course called for in the deed, without re- 
gard to the common field line, or upon the common field line, 
without regard to the course called for in the deed. Either lo- 
cation under the second hypothesis would include land outside 
of Chouteau’s American survey. 

On the 24th of December, 1810, Chouteau conveyed to Wil- 
liam C. Carr a portion of his concession, described as follows: 
‘¢ Beginning at the bank of the river Mississippi at the corner 
of Mary Philip Leduc’s tract, and running westerly six arpens 
in depth to a stone, thence northwardly five arpens and three- 
quarters of an arpent to a stone, thence easterly six arpens to 
the bank of the river Mississippi, and thence with the meanders 
of said river to the beginning, said tract containing about 34} 
11—xxI. 
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arpens, being part of a tract of larger quantity granted to said 
Peter Chouteau by a concession from Charles Dehault Delas- 
sus, late lieutenant governor of late Upper Louisiana, dated 
October 16th, 1799,”? &c. This tract was located as shown on 
diagram No. 1, by the lines HG, GE, EF, FH. 

On the 30th of November, 1815, Chouteau conveyed to 
Frederick Bates a tract described as follows: ‘‘ A certain tract 
or parcel of land containing 21 arpens, French superficial 
measure, be the same more or less, situate, lying and being 
about twelve arpens north of the aforesaid town of St. Louis, 
bounded as follows : Eastwardly by the river Mississippi, south- 
wardly by a tract of one arpent, fronting on said river, be- 
longing to said Peter Chouteau, westwardly by lands which said 
Peter Chouteau sold to Meriwether Lewis, and the field lots or 
road, if any there be, between the said field lots and the afore- 
bargained premises, and northwardly by land which the said Peter 
Chouteau sold to Wm. C. Carr, it being a part of a larger 
quantity which was granted to said Peter Chouteau by the 
Spanish government, by concession, bearing date October 16th, 
1799, surveyed March 10th, 1803.” 

The location of this tract, (supposing its extreme western 
line to be in the west line of Chouteau’s Spanish survey, and 
supposing the Lewis tract to be located as shown by the lines 
fa—ai—ih—hf,) is shown on diagram No. 1, by the lines 
Ku—uh—hi—ik—kH—HK. 

On the 22d of June, 1816, Price conveyed to Elias Rector a 
portion of the tract acquired by him from the administrator of 
Lewis, described as follows: ‘‘ A certain lot or parcel of land 
adjoining the town of St. Louis, on the north end of said 
town, containing one arpent of land in front by five arpens in 
the rear, and bounded on the south side by lands formerly be- 
longing to said Price, sold by him to Thompson Douglass, 
westwardly in front on the hill road leading to Camp, and 
northwardly and eastwardly on the lands now or lately belong- 
ing to Peter Chouteau, and being part of the same land which 
the said Risdon H. Price purchased at the administrator’s sale 
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of the lands of Meriwether Lewis, Esq., deceased, and which 
said Lewis had purchased of Peter Chouteau and wife.” This 
tract was afterwards reconveyed by Rector to Price, and the 
deed is only referred to on account of the description. 

On the 20th of May, 1817, Price conveyed to Thompson 
Douglass what was described in the deed as ‘a certain tract, 
piece or parcel of land situate near the town of St. Louis, and 
containing eight arpens, French measure, bounded northwardly 
and eastwardly by land sold by Peter Chouteau, sr., to Fred- 
erick Bates, Esq., southwardly by lands belonging to us, and 
westwardly by lots granted for cultivation ; the said tract of 
eight arpens of land being the northern part of a larger tract 
purchased by the said Risdon H. Price at the public sale of. 
real estate of Meriwether Lewis, deceased.” 

On the 20th of May, 1817, Douglass conveyed to Julius Post 
a portion of the tract acquired by him by the deed last referred: 
to, by the following description: ‘‘ All that certain lot, tract or 
parcel of land, containing five arpons superficial French meas-. 
ure, lying and being in the north side of the village of St.. 
Louis aforesaid, and bounded as follows, to-wit: Beginning at 
the north- westwardly corner of a certain lot or parcel of land 
sold by Risdon H. Price to the said Thompson Douglass, by 
deed bearing even date with these presents, of which the five 
arpens hereby conveyed is a part; thence running eastwardly 
on the southern line of a piece of land now or lately belonging 
to Frederick Bates, till it intersects said Frederick Bates’ 
western line ; thence southwardly by and with a westward line 
of said Frederick’s land to a point from which a line to run 
westwardly (and parallel to the northward line aforesaid con- 
veyed by these presents, ) till it intersects the eastwardly line 
of land said to have been common field lots attached to the 
village of St. Louis aforesaid ; and thence northwardly to the 
place of beginning, so as to contain the just and full quantity 
of five arpens superficial French measure, as aforesaid.” 

On the 5th of July, 1817, Douglass conveyedito Simpson & 
Quarles the remainder of the tract acquired by him from Price 
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by the following description : ‘‘ All that certain tract, piece or 
of land situate, lying and being north of the town of St. Louis, 
and adjoining the common field lots of the town of St. Louis, 
containing three arpens, French superficial measure ; beginning 
at the north-west corner of the lot conveyed by me to Justus 
Post, and running along the south line of the same to the 
place where it intersects with the land of Frederick Bates’ 
western boundary, thence south with the line of said Frederick 
Bates to the north-east corner of Risdon H. Price’s land; 
thence westwardly to the common field lots ; thence northwardly 
along the same to the beginning ; bounded northwardly by land 
of Justus Post, eastwardly by land of Frederick Bates, south- 
wardly by lands of Risdon H. Pice, and westwardly by the 
common field lots.” 

On the 19th of August, 1817, Price and wife conveyed to 
Elias Rector ‘‘a certain tract or parcel of land, being part of 
a tract of land sold by Pierre Chouteau to Meriwether Lewis, 
deceased, and by the executors or administrators of said Lewis 
sold to said Price, containing five arpens, situate north of the 
town of St. Louis and adjacent, beginning as follows, to-wit: 
At the south-west corner of a tract owned by Simpson & 
‘Quarles, unto them conveyed by deed bearing date the fifth day 
of July, 1817 ; thence south two degrees east, along the front 
line of the common field one chain to a stone corner, thence 
‘south fifteen degrees east two chains and sixty- three links toa 
stone, the south-west corner of the tract, thence south 86} deg. 
-east eleven chains and sixty-five links to a stone, thence north 
ten minutes east, three chains and fifty-three links to a stone, 
the south-east corner of Simpson & Quarles’ survey ; thence 
north with Simpson & Quarles’ line, north 86? deg. west twelve 
‘chains and thirty links to the beginning.” This tract is shown 
on diagram No. 1, by the lines vb —b¢—ts—sw—wov. 

On the 16th of March, 1820, Price and wife conveyed to 
William M. O’Hara a piece of land described as follows: All 
that certain undivided equal one half part or moiety of all that 
certain tract, piece or parcel of land, situate, lying and being 
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in the township of St. Louis aforesaid, containing twelve and 
one-sixth arpens of land, being part of a certain tract of land 
containing thirty arpens and ninety-three perches, French meas- 
ure, conveyed by Pierre Chouteau and Bridget Saucier, his wife, 
to Meriwether Lewis, by deed bearing date the third day of 
August, in the year of our Lord one thousand eight hundred 
and eight, which said thirty arpens and ninety-three perches 
is described in said deed as follows, viz: ‘‘ A tract of land ad- 
joining the town lots of the town of St. Louis, bounded as 
follows : Commencing at a stone in Anthony Roy’s upper line, 
thence running south 67 deg. 30 min. west forty-five perches 
to a stone in the line separating the town lots from the lots 
which have been granted for cultivation, thence north 21 deg. 
30 min. west seventy-two perches to a stone in said line, thence 
north-eastwardly forty-five perches to a stone, and thence six- 
ty-five perches to the beginning, containing thirty arpens and 
ninety-three perches, French measure, in superficie, which 
said tract of thirty arpens and ninety-three perches was after- 
wards sold under an act of court by Edward Hempstead, ad- 
ministrator of Meriwether Lewis, deceased, to the said Ris- 
don H. Price, and which said tract of twelve and one-sixth 
arpens hereby intended to be conveyed is particularly laid down 
on a map or plat thereof, made by Joseph C. Brown, deputy 
surveyor, a copy of which is on this deed, and the original is 
hereunto annexed, and which said twelve and one-sixth arpens 
is on the south-east corner of the said tract of thirty arpens 
ninety-three perches, and is bounded on the north by the lands 
of Elias Rector and others, and on the west by, wholly or in 
part, Third street.” 

Upon this deed, was the following plat: 
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On the 1st of September, 1820, Price and wife conveyed to 
O’Hara the other undivided half or moiety of the same tract 
described in the deed last referred to, by the same description, 
the tract being again described as in the south-east corner of 
the Lewis tract. 

As before stated, the question was, as to the true location of 
the tract conveyed by the two deeds last referred to. The 
plaintiff claimed that the call for the south-east corner of the 
Lewis tract was to be disregarded, and that the land conveyed 
was to be located in the south-west corner, as shown on dia- 
gram No. 1, by the lines, Ja—at—és—si, in which case it 
would not cover the land in controversy, which is within the tract 
represented on the same diagram by the lines, A—/w—wg—gf. 
The defendants, on the other hand, claimed that it was to be 
located in the south-east corner of the Lewis tract, so as to 
cover the land in controversy. 

Immediately after O’Hara acquired the tract conveyed by the 
two deeds from Price last referred to, he laid out an addition 
in the south-west corner of Chouteau’s survey. The west line 
of the addition, however, was a little further west than the 
west line of Brown’s survey of Chouteau’s confirmation. In 
September, 1820, O’Hara conveyed to Price six lots in this 
addition by the following description: ‘‘ All those six lots or 
parcels of land hereinafter particularly described, situate at the 
upper end of the town of St. Louis, being parts of a tract of 
land purchased by Wm. M. O’Hara of the said Risdon H. 
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wide, and 80 feet deep.” 


lots in this addition. 


Rector.” 


Chouteau.”’ 








Price, and designated on the map hereto annexed by the num- 
bers, 82, 83, 84, 85, 86, 87, which said lots are each 30 feet 


Diagram No. 2 is a copy of the plat annexed to this deed, 
and shows the location of the six lots conveyed to Price. 
the same month, O’Hara conveyed to Frederick Dent five other 


On the 26th of December, 1820, O’Hara conveyed to Paul 
Anderson what then remained to him of the tract acquired of 
Price, describing it as follows: ‘¢ All that tract or parcel of 
land hereinafter particularly described, lying, being and situate 
in the town of St. Louis, near the upper end of Main street, 
and near the ox saw mill of Joseph Phillipson, containing 
twelve arpens and one-sixth of an arpent, which said tract of 
land was conveyed to the said O’Hara by Risdon H. Price and 
wife by two separate deeds of conveyance, one dated the 16th 
day of March last, and the other the 1st day of September 
last, said tracts being bounded on the west by lands of Alex- 
ander McNair, on the south by lands of John Mullanphy and 
others, on the east by lands of Risdon H. Price, (claimed also 
by Frederick Bates or his assigns, ) and on the north by Elias 


On the 14th of March, 1826, Anderson conveyed this tract 
to William H. Ashley, whose title, after his death, was acquired 
by his widow, Elizabeth Ashley, one of the defendants. 

The plaintiff claimed the ground sued for under three sher- 
iff’s deeds, one to Charles S. Hempstead, upon an execution 
sale under a judgment against R. H. Price for $1914 15, ren- 
dered prior to the 20th of December, 1820, and two to John 
F. Darby, upon execution sales under a judgment against Price, 
rendered August 4th, 1829. The sheriffs deed to Hempstead 
was dated May 29th, 1821, and described the land conveyed as, 
‘all the right, title, claim, interest and property of Risdon H. 
Price to a lot of five arpens of land near Phillipson’s ox mill, 
bounded on the west, as it is said, by O’Hara, east by Phillip- 
son, on the south by Labadie, and on the north by Pierre 
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The first sheriff’s deed to Darby was dated in August, 1831, 
and described the land conveyed as ‘‘a tract or piece of land 
situate north of the city of St. Louis, containing thirty ar- 
pens ninety-three perches, French measure, it being part of a 
tract of: 93 arpens and one perch, confirmed to Peter Chou- 
teau, which tract of 30 arpens and 93 perches begins at the 
north-west corner of a tract of land confirmed to A. Roy, 
bounded south by land confirmed to John Mullanphy, west by 
the western line of said tract, or the eastern boundary of the 
common field, north by a tract of land now belonging to 
Payne, east by a tract of land laid out into town lots, formerly 
sold to F. Bates by P. Chouteau.” 

The second sheriff’s deed to Darby was dated April 16, 1832, 
and described the land sold as follows: ‘‘ Beginning at a stone 
on the upper or northerly line of a tract of eleven arpens and 
fifty-eight hundredths of an arpent, confirmed to and in the 
name of A. Roy, just north of the city of St. Louis, which 
stone or point of beginning is north 74 deg. 30 min. east, 1312 
links from the south-west corner of a tract of land of 93 ar- 
pens and one perch, confirmed to and in the name of P. Chou- 
teau; thence north 14 deg. 30 min. west, nearly about 1150 
links to a point south 86 deg. 45 min. east from the north-east 
corner of a tract of five arpens sold by said Price to E. Rec- 
tor, August 19th, 1817, as appears of record ; thence north 86 
deg. 45 min. west, 140 links, more or less, to the aforesaid 
north-east corner; thence south ten minutes west with Peter 
Lindell’s eastern boundary line, 353 links to the north-east cor- 
ner of a tract of 12% arpens, purchased of said Risdon H. 
Price by William M. O’Hara; the same course continued with 
the eastern line of that tract, 870 links to the south-east cor- 
ner thereof, in A. Roy’s upper or northern line; thence north 
74 deg. 30 min. east with A. Roy’s line, 437 links to the be- 
ginning, containing about 34 acres, more or less.” This tract 
is represented on diagram No. 1, by the lines, A—/w—wg— 
gf, and includes the land in controversy. All the title of 
Hempstead and Darby, under the sheriff’s deeds, was subse- 
quently acquired by Evans, the plaintiff. 
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H. W. Leffingwell, a surveyor, called by the plaintiff as a 
witness, testified that, in locating the tract conveyed by Chou- 
teau to Lewis, he would commence at the distance of 45 perches 
from the south-west corner of the land described in Chouteau’s 
patent. If, however, the beginning was at the same distance 
from the east line of the common fields, it would be removed 
westward to the edge of Main street. Beginning at either 
point, the land in dispute would be embraced in the Lewis tract. 
The same witness, being recalled, stated that the distance from 
the common field line to the curb stone on Main street was 13 
chains 44 links, and that 45 perches was 18.12 chains. The 
western and southern lines of the diagram on the deed from 
Price to O’Hara corresponded in course with the western and 
southern lines of Chouteau’s survey, and the western line of the 
diagram corresponded in distance with the west line of Chou- 
teau’s survey from the south-west corner of the survey to the 
south-west corner of the Rector or Lindell tract. The quan- 
tity contained in the diagram was by calculation 125 arpens. 
The figures on the plat of O’Hara’s addition (diagram No. 2, ) 
represent mounds. It was not possible to put the O’Hara tract 
of 12) arpens in the south-east corner of the Lewis tract, and 
preserve the position of those mounds. By this location, it 
would lap over considerably on the Rector or Lindell tract, and 
could not be bounded by Third street. The distance from the 
curbstone on Main street to the east line of O’Hara’s addition 
was one chain and seventy-five links. There was a stone at 
Egliz’ north-west corner, near the Chouteau corner, but not in 
the same line. There was also a stone at Roy’s north-west 
corner. The witness did not know whether, in the Spanish 
surveys, the corners of Egliz and Chouteau were the same. 
On cross-examination, the witness stated that if the Lewis 
tract was surveyed by fixing its south-west corner in the com- 
mon field line, and following that line for its second course, the 
closing line on the east would nearly correspond with the east 
line of the O’Hara tract. But still the O’Hara tract could not 
be located in the south-east corner, because it was to be bound- 
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ed by Third street on the west, and by the Rector tract on the 
north ; and the Rector tract was fixed by known points in the 
common field line. The location of the Rector tract depended 
upon a stone in the common field line, and not upon the Simp- 
son and Quarles’ corner. 

W. H. Cozzens, a surveyor, called by the defendants as a 
witness, testified that a point in Roy’s line, 45 perches from the 
east line of the common field, was 86 feet west of Main street, 
at which point there was a stone placed there by Joseph C. 
Brown, a surveyor, since deceased, at the request of General 
Ashley, as the south-east corner of the Lewis tract. The de- 
fendant then asked the witness if he had ever heard Brown say 
where the south-east corner of Mrs. Ashley’s land was. An 
objection to this question was sustained by the court, to which 
the defendant excepted. 

On cross-examination, this witness stated that all he knew of 
the common field line was as it was established hy the United 
States survey. Many persons had claimed that their field lots 
extended further east. In 1832-3, the old road ran along east 
of Broadway and west of the mound south of Ashley’s lot. 
The north line of the corporation was near Roy’s line. The 
road passed at the western foot of the mound. It was a con- 
tinuation of Third street, and was a cart track there. After 
passing the mound, it passed further east to Lindell, (or Rec- 
tor,) east of Broadway all the way to the Big Mound. The 
course of the west line of the plat on the deed from Price to 
O’Hara was identical with the west line of the United States 
survey of Chouteau’s confirmation, and the south-west cor- 
ner had the same angle. He knew the south-west corner of 
Chouteau’s survey. The stone was not now standing. He 
thought that in the Spanish survey, the north-west corner of 
Egliz was identical with the south-west corner of .Chouteau. 
In making the United States surveys, Mr. Brown had put 
Egliz a little further west than Chouteau. The diagram on 
O’Hara’s deed would fit in the south-west corner of Chouteau’s 
survey. The survey within the lines, a/—/s—st—ta, on dia- 
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gram No. 1, would contain 12} arpens. If 12} arpens were 
laid out in the south-east corner of the Lewis tract, its west 
line would not be as far west as Lindell’s (or Rector’s) west 
line, and its northern line would not correspond with the south 
line of Lindell’s tract. The land sold to Rector was correctly 
represented on diagram No. 1, by the lines, ¢—bv—vw—ws— 
st. The O’Hara tract could not be put in the south-east cor- 
ner of the Lewis tract without conflict. It could be put in the 
south-west corner. 

The plaintiff asked this witness to state how he would run the 
lines of the Lewis tract from the calls in the deed without other 
directions. The defendant objected to this question, on the 
ground that it was the duty of the court, and not of the witness, 
to determine from the calls in a deed how he would run the 
lines. The objection was overruled, and the witness answered 
that he would locate the Lewis tract, as indicated on diagram 
No. 1, by the lines, ai—zh—hf—Ja. 

This witness further stated that he never saw a stone in the 
common field line, where the Roy or Egliz line would strike it. 
The courses and distances of the lines of O’Hara’s addition 
nearly corresponded with the courses and distances of the lines 
of the plat on Price’s deed to O’Hara, but not quite. The east 
line of O’Hara’s addition was 70 or 80 feet west of Main street. 
In 1837, Ashley’s eastern fence was 72 feet 8 inches from the 
present Main street. This fence fell down, and afterwards, 
perhaps in 1838, a plank fence was put up at the western edge 
of Main street. The old fence ran 50 or 60 feet beyond Chou- 
teau’s corner on the west. 

It was in evidence that Ashley, shortly after he purchased of 
Anderson, enclosed his land, and that his eastern fence was on 
the same line with the eastern fence of Lindell, who had be- 
come the owner of the Rector tract; that Lindell afterwards 
purchased the land east of him and removed his fence to Main 
street, and about the same time Ashley also moved his fence to 
Main street. It was also in evidence that in 1823, Third street, 
above the city limits, branched off into several roads, the prin- 
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cipal of which was the Bellefontaine road. This was hardly a 
continuation of Third street. 

Thereupon the case was closed on both sides, and the court 
instructed the jury as follows : 

1. If the jury find from the evidence that prior to the ex- 
ecution of the deed from Price to O’Hara, of the 16th March, 
1820, a survey and plat of the tract intended to be conveyed 
by said deed, was made by Joseph C. Brown; that the plat of 
said survey was annexed to and referred to in said deed as a 
description of the land conveyed thereby ; that said survey and 
plat embrace the quantity of 12} arpens ; that, according to 
the courses and distances described in said plat, the survey 
could not be made within the tract conveyed by Chouteau to 
Lewis, and south of the tract conveyed by Price to Rector, so 
as to be bounded by Third street on the west, elsewhere than in 
the south-west corner of the tract conveyed by Chouteau to 
Lewis ; and if the jury believe that soon after the conveyance 
of said 12} arpens of land to said O’Hara, he took posses- 
sion thereof according to said plat so annexed to the deed 
from Price to O’Hara, in the south-west corner of the tract 
conveyed by Chouteau to Lewis; that he laid out thereon an 
addition to St. Louis, extending to the western line of the 
land conveyed by Chouteau to Lewis, and that he sold and con- 
veyed lots in said addition to Price and others, and that such 
possession and location were known to Paul Anderson before 
and at the time of the date of O’Hara’s deed to him, and to 
William H. Ashley before and at the date of the deed from 
Anderson to him, then the jury ought to regard the land con- 
_ veyed by Price to O’Hara as truly located, as it was surveyed 
by Brown and possessed and laid out by O’Hara; and if the 
tract of 12 arpens so located, possessed and laid out, is 
altogether to the west of the land sued for by the plaintiff in this 
action, then defendant has shown no title to the land in con- 
troversy. 


2. If the jury believe from the evidence, that the land con- 
veyed by Price to O’Hara, according to the description in the 
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deed of the same and the plat annexed, cannot be located in 
the south-east corner of the land conveyed by P. Chouteau to 
Meriwether Lewis, but that the calls in the deed and the de- 
scription on the plat annexed, require the location of said 
land in the south-west corner of said tract, then the jury will 
reject the general description of south-east, and locate the 
land according to the survey and the evidence. 

3. A plat or diagram annexed to a deed, and referred to in 
the same for a description of the premises, is part of the deed, 
and is to have the same force and effect as if the description on 
said plat or diagram was contained in said deed. 

4. If the premises sued for are part of the tract of land con- 
veyed by Price to O’Hara in 1820, the plaintiff cannot recov- 
er. If they are are not part of said tract, and are a part of 
the tract confirmed to Chouteau, and of the land conveyed by 
Chouteau to Lewis and by Lewis’ administrator to Price, and 
are also embraced within the calls of the sheriff’s deed to Dar- 
by, and Darby’s deed to the plaintiff, then the plaintiff is en- 
titled to recover, unless it is further shown that, before the judg- 
ment read in evidence, Price had parted with his title to the 
premises in question. 

5. In ascertaining the location of the premises, the jury are 
to regard the acts of the parties ; and if they believe O’Hara 
located his 12$ arpens in the south-west corner of said tract, 
and made there an addition to the city, and conveyed accord- 
ing to said plat and addition, and the same was so made when 
he conveyed to said Ashley, they will regard such act and 
location by O’Hara as a practical construction of said deed by 
the parties thereto ; and if the location is otherwise doubtful, 
and not easily ascertained, such practical location will be deem- 
ed to be the true one, as against O’Hara and those claiming 
under him. 

6. If the jury believe that Ashley, after he received his deed, 
recognized and adopted said location so made by O’Hara, they 
will regard the acts of O’Hara and Ashley as evidence of the 
true location of said premises, unless the contrary be clearly 
shown. 
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7. The location of the 124 arpens will depend upon the 
shape of the larger tract at a corner of which it was to be; 
and the larger tract is the tract of 30 93-100 arpens conveyed 
in 1808, by Chouteau to Lewis. 

8. If the jury believe from the evidence, that the eastern 
line of the common fields, as established in 1817 by survey, 
was not the same line, either in course or position, with that to 
which Chouteau had reference in his deed to Lewis in 1808, 
they will disregard it, in judging of the shape and position of 
the said tract of 30 98-100 arpens. 

9. If the jury believe from the evidence, that the point 
represented’ on diagram No. 1 in this cause as (a,) was 
the place of the south-west corner of Chouteau’s claim, in 
1808, and that the western line of said claim then ran along the 
course indicated on the said plat of survey as N. 15 deg. W., 
and was coincident with, or nearly coincident with, a road 
which was then regarded as the east line of the common fields, 
then said corner and said course must be taken as the south- 
west corner and the western boundary, in part, of the tract 
conveyed in 1808 by Chouteau to Lewis. 

10. If the jury find from the evidence, that both Price and 
O’Hara actually located the tract sold by Price to O’Hara, at 
the south-west corner of the tract sold by Chouteau to Lewis, 
this is strong evidence that such was the correct location of it. 

To the giving of which instructions, the defendants, by their 
counsel, excepted; and the court, of its own motion, gave the 
following instruction : 

11. In ascertaining the true location of the various tracts of 
land conveyed by the deeds offered in evidence, the jury should 
follow and give effect to all the calls, where it is possible to do 


- 80; but if all the calls in any conveyance cannot be reconciled, 


then the jury will give preference and force to the calls, in the 
following order: 1. Natural boundaries. 2. Artificial marks. 
3. Adjacent boundaries. 4. Courses and distances. 

If, however, in any case, it is plain that there is a mistake, 
then the jury may resort to the inferior calls to determine the 
true location, and reject the superior calls ; provided, that by 
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so doing, they are satisfied from the evidence, that the true 
location can alone be had; but, unless it is plain that there is a 
mistake, they should adhere to the calls in the order above 
enumerated. 

Defendants excepted to this instruction. At defendants’ in- 
stance, the court gave the following instructions : 

1. If the south-west corner of Chouteau’s survey is not on 
the line separating the town lots from the lots granted for cul- 
tivation, as the same was known or existed August 3d, 1808, 
then the south-east corner of the tract conveyed by Chouteau 
to Lewis is at the distance of 45 perches from said separating 
line, as it existed in 1808, and not at that distance from the 
south-west corner of Chouteau’s survey. 

2. In locating the tracts of land in question, calls in deeds 
for a known or ascertainable line or corner must be preferred 
to calls for course and distance. 

3. The plaintiff, in the present action, cannot recover for 
any land which the defendant and those under whom he claims 
have held in continued possession, under claim of title, for 
more than twenty years before the commencement of this suit. 

4. If any part of the land in controversy lies without the 
lines of the tract conveyed by Chouteau to Lewis, the plaintiff 
cannot recover such part in this action. 

The defendants asked and the court refused the following 
instructions : 

1. The jury are instructed that the land conveyed by Peter 
Chouteau to Meriwether Lewis, is a tract bounded by four lines ; 
that the first of these lines is ascertained and fixed by beginning 
at a point in Roy’s upper line, distant 45 perches along a line 
running south 67 deg. 80 min. west from the line separating 
the town lots from the lots which had been granted for cultiva- 
tion ; and from that beginning point, running south 67 deg. 
30 min. west 45 perches to a stone in the line separating the 
town lots from the lots which had been granted for cultivation ; 
that the second boundary line of said land is ascertained and 
fixed, by beginning at the point attained as the end of the first 
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line, and running thence north 21 deg. 30 min. west 72 perches 
to a stone in said line, which separates the town lots from the 
lots granted for cultivation; and that if said course would 
not coincide with the course of the line separating the town 
lots from the lots granted for cultivation, the line to be run 
must follow such a course as to end in the said line separating 
the town lots from the lots granted for cultivation, even 
though by so doing the course of N. 21 deg. 30 min. W. be 
abandoned. The third line is ascertained and fixed by running 
from the point at the end of the second line north-eastwardly 45 
perches with such course, that the end of said third line will 
be 65 perches from the point of beginning of the first line ; 
and the fourth line is ascertained and fixed by running from 
end of the third line 65 perches to the point of beginning of the 
first line. The courses of the first and second lines are without 
allowance for the variation of the needle, if, at the time of 
the deed from Chouteau to Lewis no allowance was made for 
such variation. 

2. The second boundary line of the land conveyed by Chou- 
teau to Lewis, is ascertained and fixed by beginning at the point 
attained as the end of the first line, and running thence north 
21 deg. 30 min. west 72 perches to a point in said line which 
separates the town lots from the lots granted for cultivation ; 
but if, by following that course, the line would not end in said 
line separating the town lots from the lots granted for cultiva- 
tion, then the second boundary line shall be run either on said 
prescribed course, or on a course which will cause it to end in 
the separating line; and the course to be run is that which 
would be most advantageous to said Lewis, and cause the land 
conveyed to him to conflict least with the other tracts of land. 

3. The land conveyed by Price to O’Hara is in the south- 
east corner of the tract conveyed by Chouteau to Lewis. 

4, The plaintiff is not entitled to show in this case that there 
is a mistake in the description of the land described in the deeds 
from Price to O’Hara. 

5. If the call in the deed from Price to O’Hara for the south- 
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east corner of the larger tract be irreconcilable with the plat 
endorsed on the deed, the call for the corner must prevail, and 
the plat, so far, must be rejected. 

9. The plat made by O’Hara and annexed to his deed read 
in evidence, is no evidence against the present defendant, of 
the true location of the tract of 12} arpens. 

10. If the jury should find that O’Hara, by mistake, located 
his 124 arpens elsewhere than in the south-east corner of 
the larger tract, by a plat merely, neither he nor those claiming 
under him, are, as against the plaintiff, concluded by such mis- 
taken location. 

Defendants then prayed the court as follows : 

The court is requested by the defendant to instruct the jury 
as to the proper manner of locating the tracts of 30 93-100 
arpens, and of 124 arpens, mentioned in the deeds from Chou- 
teau to Lewis, and from Price to Q’Hara, according to the 
terms of said deeds respectively. 

Which prayer the court refused to grant. 

R. M. Field and Barton Bates, for appellant. 1. The 
court erred in permitting the trial of the cause without John J. 
Crittenden being made a party. No valid judgment could be 
rendered against his wife without his being joined. (Prac. Act 
of 1849, art. 3, § 6,9,12. R. ©. 1845, tit. Prac. in Chan- 
cery, art. 5, § 21, 22, 23; tit. Ejectment, § 5.) 2. The 
court erred in permitting the witness, Cozzens, to testify as to 
the manner in which he would survey the Lewis tract from the 
calls in the deed. The construction of the deed was a matter 
of law. 38. The court erred in refusing to permit the witness, 
Cozzens, to testify as to the statements of the deceased survey- 
or, Brown, as to the corner of Mrs. Ashley’s land. There is 
@ great preponderance of American authority in favor of the 
admissibility of the declarations of a deceased surveyor on a 
question of boundary. (See the vases collected: 1 Cow. & 
Hill’s notes to Phill. Ev. p. 628-639. 15 .N. H. Rep. 546. 
8 Leigh, 697. 9 Conn. Rep. 451. 8 MeCord, 227. Id. 
259. 2 Littell, 159. 1 Cooke, 142. 5 N. H. Rep. 37.) 
18—voL. XXI. 
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4. The court also erred in admitting in evidence the deeds of 
O’Hara to Price and to Dent. The only legal effect of this tes- 
timony would be, to show that O’Hara claimed to be the owner 
of the lots conveyed. But it was introduced and used to show 
that he was not the owner of other land conveyed to him. For 
this purpose, it was plainly incompetent. 6. The instructions 
given did not correctly state the law applicable to the case. 
The call in O’Hara’s deed for the south-east corner of the 
larger tract was the leading and superior call, and controlled 
all the others. (Hartt v. Rector, 13 Mo. Rep. 497. Camp- 
bell v. Clark, 8 Mo. Rep. 553.) ‘The call for a line is to be 
regarded like a call for a natural object, and will control the 
calls for course and distance. (Miller v. White, 1 Taylor, 
185. Pennington v. Bordley, 4 War. & J. 457. 7 Iredell, 
310. 138 Pick. 145. 18 Wend. 300. 8 Murphy, 82. 4 
Paige, 209. 11 Conn. Rep. 885. McGill v. Somers, 15 
Mo. Rep. 8 Mo. Rep. 553.) If there was a mistake in the 
call for the south-east corner, it could not be inquired into in 
the present suit. (Hartt v. Rector, ubi supra. Bell v. 
Mann, 6 N. H. Rep. 205. Cameron v. Irwin, 5 Hill’s Rep. 
272.) The only evidence of a mistake relied on by the plain- 
tiff consists of the courses and distances laid down on the plat, 
and which he says are repugnant to the principal call for the 
corner. But to declare the principal call a mistake, on such 
evidence, would be equivalent to reversing the rule as to the 
relative dignity of the calls. The cardinal rule, in the con- 
struction of conveyances, is, that where two or more known 
objects, points or lines are called for, you must run to them all, 
though you may be obliged to sacrifice course and distance. 
( Hughes’ Rep. 104.) Applying this rule to the present case, 
the land must be located in the south-easé corner, and must 
be extended tos Third street on the west; and to attain this 
end, course and distance, if necessary, must be disregarded. 
So too, as the conveyance was of a fract of land by a partic- 
ular description, the quantity mentioned is of no importance, 
and must be disregarded. (Bompart v. Marshall, 18 Mo. 
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Rep.) But even if the call for quantity were treated as im- 
perative, the result in the present suit would still be the same. 
For then, the 123 arpens must be laid off in the south-east 
corner, in such form as to extend to Third street. This would 
be accomplished by shortening the distance of the east line, 
and varying the course and distance of the north line. The 
land in dispute would be included. 

The plat on the deed can have no greater effect than if the 
Jengths and courses of the lines were described in words in the 
body of the deed. (9 Iredell’s Rep. 58. ) 

The court erred in refusing either to locate the Lewis tract 
as asked by the defendants, or to tell them how it ought to be 
located, and in leaving the whole matter to their conjecture or 
caprice. It was necessary to know the location of that tract, 
in order to determine the location of the smaller one; and it 
was a question of law for the court. ( Hartley v. Morgan, 
1 Dev. & Batt. 480. ) 

(The counsel entered into a criticism of the various instruc- 
tions, but this portion of the brief is omitted. ) 

ZT’. T. Gantt, for respondent. 1. The marriage of Mrs, 
Ashley with Mr. Crittenden, pendente lite, will not be allowed 
to affect any of the subsequent proceedings. No judgment was 
taken against John J. Crittenden. He is not a party to the 
record. (Dayley v. White, Cro. Jac. 823, cited in Buller’s 
Nisi Prius, p. 22. Cooper v. Hunchin, 4 East, 521. King 
v. Jones, 2 Strange, 811. 2 Ld. Raymond, 1525. Crockett 
v. Ross, 5 Greenleaf, 445. Roosevelt vy. Dale, 2 Cow. 581.) 
2. The two first instructions as to the location of the O’Hara 
tract correctly laid down the law. ( Vose v. Handy, 2 Maine 
Rep. 822. Hullv. Fuller, T Vt. 100. Wing v. Burges, 
13 Maine, 111. Jackson v. Clark, T Johns. 217. Loomis 
v. Jackson, 19 Johns. 449. Jackson v. Moore, 6 Cow. 717.) 
3. The instruction to the effect that a plat annexed to a deed 
becomes a part of it, and is to have the same effect as if the 
description contained in the plat were incorporated in the deed, 
is good law. (1 Maine, 219. 3 Sumner, 170. 4 Sumnen, 
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576.) 4. The instruction authorizing the jury, in locating the 
land, to take into consideration the acts of the parties, was 
correct. (13 Conn. 309. 14 Mo. Rep. 482, and cases cited. 
9 N. Hamp. 126. 1 Metcalf, 378. 3 Mass. 862.) 5. The 
instruction as to the relative dignity of the calls, and author- 
izing them, in case of a plain mistake, to reject the superior, 
and resort to the inferior calls, to determine the location, 
was a correct exposition of the law. (Loring v. Worton, 
8 Maine Rep. 61. Juckson vy. Moore, 6 Cow. T17T. 18 
Johns. 346. 7 Johns. 238.) The court might have gone 
further, and told the jury that if, in the description of the land 
conveyed by Price to O’Hara, enough occurred before the men- 
tion of the ‘‘ south-east corner” to fix the land granted in 
quantity and position, then all that follows should be absolutely 
rejected, if inconsistent with the first part of the description. 
(Motterly v. Adams, Plowden, 131. Swift v. Eyres, Cro. 
Car. 546. 4 Cruise’s Dig. ch. xx, § 58, 61. 4 Mass. 205.) 

W. R. Biddlecome, on the same side, in a printed brief, 
argued the following points : 

1. Marriage does not abate a writ at common law, nor in 
ehancery, nor by statute. It only gives the husband the right 
to come in on his own application, or he can be brought in at 
the instance of the plaintiff under the statute. (Prac. Act of 
1849, art. 38, § 9. R.C. 1845, tit. Prac. at Law, art. 5, § 13. 
Story’s Eq. Pl: § 354. 1 Barb. Ch. Pr. 676. Mit. Pl. 58. 
1 Har. Prac. 128. 1 Ves. 181-2. 10 Paige, 82. 1 Rol. 
Abr. 869, L. 50. 1 Rol. Abr. 15. 1 Vin. Ab. 9, & 1 Supp. to 
Vin. Abr. 1. 1 Salk. 310. 2Str. 811, and8.C. 2 Ld. Ray. 
1825.) 2. The deed from Chouteau to Lewis, of August, 1808, 
conveyed 30 93-100 arpens of ground out of the south-west 
corner of his Spanish concession, as it should be defined and 
located by the confirmation and survey of the United States 
government thereafter to be made. (Bogy v. Shoab, 13 Mo. 
Rep. 365, 374.) 38. The tract of 123 arpens sold in 1820 by 
Price to O’Hara, is located in the south-west corner of the 
Lewis tract, and the grantees of O’Hara, Anderson and Ash- 
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ley can take no more under their deeds than 123 arpens, and 
that in the south-west corner. (Zvans v. Ashley, 8 Mo. Rep. 
177.) ‘The call for the south-east corner may be rejected as 
falsa demonstratio. (Beck v. Love, 1 Dev. & Bat. 65. 
Riddick v. Leggett, 3 Murph. 539. Middleton v. Perry, 2 
Bay, 541. Jackson v. Loomis, 18 J. R. 81. Lush v. 
Druse, 4 Wend. 318. Wing v. Burgess, 1 Shep. 111.) 
The acts of the parties may be resorted to to determine the lo- 
cation, where the description in the deed is ambiguous or un- 
certain. (Jackson v. Fedder, 2 Caines, 210. Soule v. 
Bigelow, 10 Mass. 379. Haven v. Brown, 7 Greenl. 421. 
Jackson v. Wood, 13 J. R. 348. Livingston v. Ten 
Broeck, 16 J. R. 482.) Ashley and those holding under 
him are estopped from now asserting a location contrary to the 
one claimed when Evans bought. (Zaylor & Mason v. Zepp, 
14 Mo. Rep. 482.) 


LEONARD, Judge, delivered the opinion of the court. 


The principal question in the cause relates to the proper loca- 
tion of a piece of land of twelve and one-sixth arpens, now 
within the city of St. Louis, under Price’s deed to O’Hara, of 
the 16th of March, 1820, designated on diagram No. 1, by the 
lines at—/s—s/—/a, and hereafter referred to as the O’Hara 
tract.- This land was part of a larger tract of 30 93-100 ar- 
pens, originally sold by Chouteau on the 3d of August, 1808, to 
Meriwether Lewis, designated on the map as ai—zh—hf—/a, 
and hereafter referred to as the Lewis tract, and which, after 
Lewis’ death, was acquired by Price, on the 25th of October, 
1811, at an administrator’s sale of Lewis’ title. 

And this tract was part of a still larger tract, originally con- 
ceded to Chouteau by the Spanish government, marked on the 
map as ab—bc—cd-- de—ea, and to be referred to as the Chou- 
teau confirmation. The description given of the O’Hara tract, 
in Price’s deed, is, ‘‘ all that certain tract, piece or parcel of 
land, situate, lying and being in the township of St. Louis 
aforesaid, containing twelve and one-sixth arpens of land, be- 
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ing part of a certain tract of land containing thirty arpens and 
ninety-three perches, French measure, conveyed by Pierre 
Chouteau and Bridgette Sauciere, his wife, to Meriwether 
Lewis, by deed bearing date the 8d day of August, in the year 
of our Lord one thousand eight hundred and eight, which said 
thirty arpens and ninety-three perches is described in said deed 
as follows: ‘‘ A tract of land adjoining the town lots of the town 
of St. Louis, bounded as follows: Commencing at a stone in 
Antoine Roy’s upper line, thence running south 67 deg. 30 
min. west, forty-five perches to a stone in the line separating 
the town lots from the lots which have been granted for cultiva- 
tion, thence north 21 deg. 30 min. west, seventy-two perches to 
a@ stone in said line; thence north-eastwardly forty-five perches 
to a stone, and thence sixty-five perches to the beginning, 
containing thirty arpens and ninety-three perches, French 
measure, in superficie, which said tract of thirty arpens and 
ninety-three perches was afterwards sold under an act of court, 
by Edward Hempstead, administrator of Meriwether Lewis, de- 
eeased, to the said Risdon H. Price, and which said tract of 
twelve and one-sixth arpens, hereby intended to be conveyed, 
is particularly laid down on a map or plat thereof made by 
Joseph C. Brown, deputy surveyor, a copy of which is on this 
deed, and the original is heretinto annexed, and which said 
twelve and one-sixth arpens is on the south-east corner of the 
said tract of thirty arpens and ninety-three perches, and is 
bounded on the north by the lands of Elias Rector and others, 
and on the west by, wholly or in part, Third street.” 

The question upon the trial was, whether, under this de- 
scription, the land sold must be located in the south-east cor- 
ner of the Lewis tract, or whether, if it appeared that the words 
*‘ south-east”? were put into the description by mistake, pro- 
ceeding either from @ mere slip on the part of the writer of the 
deed, in using these words for the words ‘‘ south-west,” or 
from misapprehension on the part of the grantor as to the true 
position of the south-east corner of the Lewis tract, they could 
be rejected, and the land located by the other descriptive calls. 
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The jury, under the direction of the court, located the land in 
the south-west corner, disregarding the call for the south-east 
corner, and the propriety of these instructions being contested, 
brings before us the question we have suggested as to the proper 
rules of law applicable to the location of this land. 

It is thus seen that the question, as to the location of the 
O’Hara tract, involving in it the true positions of the south- 
east and south-west corners of the Lewis tract, depends, in a 
good degree, upon the real or supposed position of that tract, 
and that this depends again upon the position of the Chouteau 
concession. For the purpose of ascertaining the proper location 
of these several pieces, as they were successively carved out 
of the larger tracts, from which they were taken, it is proper 
that we carry ourselves back to the times when these transac- 
tions occurred, and these descriptions were given; and, sur- 
rounding ourselves with the circumstances that then existed, in 
that way put ourselves in a position rightly to understand the 
acts of these parties, and to interpret and apply, understand- 
ingly, the descriptions they themselves have left us of what they 
did ; and we may then refer, in order to test the correctness of 
our conclusions, to the practical interpretation that the parties 
themselves and others interested put upon these acts, both at 
the time and subsequently. 

The Chouteau tract was an original concession to him by the 
Spanish government on the 16th of October, 1799, of 183 
arpens, which was afterwards, on the 10th of March, 1803, 
surveyed by Soulard, under the Spanish authorities, so as to em- 
brace the quantity granted, and was then bounded on the east 
by the Mississippi river; on the south, in part, beginning on 
the river, by Roy’s land, (which was afterwards acquired by 
Chouteau, ) and on the west by the royal domain. 

In August, 1808, five years after this survey, and when the 
land embraced in it was yet in the condition in which it was 
left, both as to boundary and title, by the concession and sur- 
vey, Chouteau sold a part of it (80 98-100 arpens) to Lewis, 
describing the part sold as follows: ‘* A tract of land adjoin- 
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ing the town lots of the town of St. Louis, bounded as follows: 
Commencing at a stone in Ant. Roy’s upper line; thence run- 
ning south 67 deg. 30 min. west, forty-five perches to a stone 
in the line separating the town lots from the lots which have 
been granted for cultivation ; thence N. 21 deg. 30 min. west, 
seventy-two pereles to a stone in said line ; thence northeast- 
wardly forty-five perches to a stone, and thence sixty-five 
perches to the beginning, containing thirty arpens and ninety- 
three perches, {French measure, ) in superficie.” 

This, it is seen, is a eonveyance of a specific portion of the 
earth’s surface, marked upon the ground by artificial monu- 
ments at the termination of the four straight lines that enclose 
it, and as an origmal question, untouched by the acts of the 
parties and the peculiar condition of the land titles of the eoun- 
try at the time, there would not seem to be any doubt as to its 
true location ; nor, indeed, do we know that there was any, un- 
til subsequent events showed that the eastern line of the com- 
mon field lots was not in the position indicated by the deed. 
In such a description, the law is, that the monuments placed at 
the angles, when certainly ascertained, fix the position of the 
land, regardless of the course and distanee of the connecting 
lines ; and if they are not to be found, as their original posi- 
tion constitutes the true boundary, that position must be estab- 
lished by proof, and the highest, and as a general rule, the 
controlling proof upon the subject is, the description of their 
position, given by the parties themselves in the deed. When, 
however, in March, 1820, Price made the sale to O’Hara, and 
gave the description of the land sold which has occasioned the 
present controversy, the boundaries of the Lewis tract were, 
it would seem, somewhat different, in the opinion of the parties 
inter ested, from what they were in 1808, when the title origina- 
ted. In 1817, Mr. Brown made an official survey under the 
United States, which ascertained the true position of the eastern 
line of the common field lots, west of the south-west corner of 
the Chouteau confirmation. This line had never been previous- 
ly surveyed, and had been supposed to be further east at that 
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point than it was fixed by Brown. It is indicated on diagram 
No. 1 as 4B, and intersects the western line of the Spanish 
survey of Chouteau’s concession, leaving south of the intersec- 
tion a gore of land between the common field lots and the con- 
cession, and north of it, cutting off a portion of the concession 
to the west. 

Going back now to 1811, it appears that Chouteau’s conces- 
sion was confirmed on the 28th of May, of that year, to the 
amount of 93 arpens and one perch, Mr. Chouteau throwing 
off the excess, in order to get rid of conflicting claims, and 
this confirmation was subsequently, in April, 1817, officially 
surveyed by Brown, as indicated on the map. The southern 
line of this survey is identical with the Spanish survey, and 
the western lines of both surveys, beginning at the south-west 
corner, coincide until they are intersected by the common field 
line, when Brown’s line leaves the line of the Spanish survey, 
and thence northwardly coincides with the common field line, 
throwing out of the confirmation so much of it as lays west of 
what is ascertained to be there the eastern line of the common 
field lots. 

Both parties to the suit claim the land in controversy under 
Price, as part of the Lewis tract; the defendant through 
O’Hara, as the owner of the O’Hara tract, and the plaintiff 
under an execution sale of Price’s property, made after the ex- 
ecution of the deed to O’Hara, upon the ground that the land 
now in controversy is not included in that deed; and so it is 
not material here to inquire whether the ascertainment of the 
true position of the eastern line of the common field lots had, in 
point of law, the effect of removing the south-east corner of 
the Lewis tract westwardly alo.g Roy’s line to a poiut in that 
line forty-five French perches east of the intersection of the 
true common field line, by an extension of Roy’s line. But it 
is material to inquire how the parties viewed this matter — 
what was the effect of it in their opinion— and whether they 
acted upon the assumption that it had the effect suggested, of 
removing the south-east corner of the Lewis tract westward to 
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the new point indicated on diagram No. 1 at m; for, if Price 
acted upon this supposition, believing, when he sold to O’Hara, 
that the south-east corner of the Lewis tract was at a point in 
Roy’s line, west of the old corner, to be obtained in the manner 
indicated, but erred when he fixed its position at a point to be 
touched by an extension southward of Rector’s east line, which 
is now ascertained to be several feet west of the supposed new 
corner, we have an explanation of the alleged inconsistency in 
the calls of the deed, which reconciles all the testimony, and 
produces the same result as the plaintiff’s theory of supposing 
that the words ‘‘ south-east’? were used by mistake for the 
words ‘‘ south-west.”? Price, we think, acted under a double 
error—an error of law as to the effect of the ascertainment of 
the true common field line upon the south-east corner of the 
Lewis tract, and a mistake in a matter of fact—the true posi- 
tion of that corner, if established forty-five perches east of the 
intersection of the common field line, by an extension of Roy’s 
line ; and the result of this double error was, the introduction 
into his description of the land sold to Price, of the words 
‘* south-east corner,’ which is now ascertained to be a false 
description, even assuming that the south-east corner of the 
Lewis tract is at the new point in Rey’s line, west of the old 
corner. 

In 1817, four conveyances were made of portions of the 
Lewis tract ; two by Price, one of eight arpens to Douglass, of 
the 20th of May, and the other of five arpens to Rector, of the 
19th of August, and two by Douglass, one of five arpens, 
part of his eight arpens, to Post, of even date with his convey- 
ance from Price; and the other on the 5th of July, to Simp- 
son and Quarles, of the remaining three arpens. 

That we may understand the descriptions in these conveyan- 
ces, it is necessary to remark that in December, 1810, Chou- 
teau sold to Carr 344 arpens out of his concession, by speci- 
fic boundaries, extending east and west across the whole tract, 
and in November, 1815, sold 21 arpens out of it to Bates, 
bounded east by the Mississippi river, south by the one arpent 
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tract, west by the Lewis tract, and northwardly by the land 
sold to Carr. The piece Price sold to Douglass is taken off of 
the north end of the Lewis tract, and is described as bounded 
westwardly by the lots granted for cultivation, and northwardly 
and eastwardly by Bates’ land, the closing line on the south 
being left open to be fixed in position and course by the quan- 
tity. The five arpens out of the Douglass tract, conveyed on 
the same day to Post, are taken off of the north end of the 
piece, with the same boundaries on the west, north and east 
that are given in the deed from Price, the closing line to be 
parallel with the northern line, but left open to be fixed in posi- 
tion by the quantity. The remaining three arpens are subse- 
quently described in Douglass’ deed to Simpson & Quarles, as 
beginning at Post’s south-west corner, and bounded thence by 
Post’s south line, until it intersects the land of Bates, thence 
by Bates’ western line ‘* to the north-east corner of Risdon H. 
Price’s land,’ thence westwardly to the common fields, and 
thence northwardly along the common field line to the begin- 
ing, leaving the southern and northern lines both open, to be 
afterwards ascertained by the quantity. 

We come now to Price’s deed to Rector, which discloses most 
important facts in relation to the boundaries of the several sub- 
divisions into which Price divided the Lewis tract, and shows, 
very satisfactorily, the opinion he entertained and acted upon 
in reference to the proper location of that tract, after the as- 
certainment of the true common field line—and by the artificial 
monuments that were then placed upon the ground, fixes the 
position of the eastern line of the tract as he then supposed it 
must be located. This deed describes the land conveyed as 
being enclosed within five lines, with a stone placed at four of 
the angles, and gives the courses and distances of all these 
lines. It describes the first course in the western boundary as 
being the common field line, and by giving the direction of the 
second course in that boundary, from 3 to ¢, identifies it with 
the western line of the Chouteau confirmation. It describes the 
north line of the tract sold, as being identical with the south 
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line of the Simpson & Quarles tract, terminating at the south- 
east and south-west corners of that tract. 

We learn, then, from these descriptions, that Price, at this 
time, limited the Lewis tract on the west to the western line of 
the American survey of the Chouteau confirmation, and on the 
east to a new line west of the old line, to be determined by run- 
ning from the new corner in Roy’s line, either to the old north- 
east corner of the tract, or to a new north-east corner, to be 
obtained by re-constructing the figure of the Lewis tract, either 
as shown by the figure mn—nr—rg—gm, or by the figure 
mn—no—op—pm. 

It is palpable enough from the deed, that Price thought the 
Lewis tract was limited on the west, as we have indicated, and 
a few considerations will render it quite as manifest that he 
did not extend its eastern boundary beyond a line to be ob- 
tained by running northwardly from the new south-east corner. 
Before he could convey, by specific boundaries, the five arpens 
to Rector, it was necessary that the southern line of the Simp- 
son & Quarles’ survey, which was the southern line of the 
Douglass tract, should be located. He was interested in its 
location, and being bound by his deed to Douglass to locate it 
in the eastern line of the Lewis tract, and so far south along 
that line as to include in the tract eight arpens, it was neces- 
sary for him to ascertain not only the eastern, but also the north- 
ern and western lines of the Lewis tract, and to put this line 
in a position that it would cut off of the north end of the Lewis 
tract eight arpens, and terminate in the eastern boundary of 
that tract, which is described as the line running north and south 
between Lewis and Bates. This was done by this deed, which 
fixes the eastern termination of it at the common corner of the 
Rector and Douglass or Simpson & Quarles’ tracts, and this 
corner being now ascertained by measurements upon the ground, 
obtained from the deed, to be several perches west of the old 
eastern boundary of the Lewis tract, indicates, clearly enough, 
that Price had then abandoned that boundary, and was governed 
by the new line, to be obtained by running to the supposed new 
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south-east corner in Roy’s line, west of the old corner; and 
as the eastern line of the Douglass tract lay wholly in the east- 
ern boundary of the Lewis tract, and so was now wholly in this 
new eastern line, which was a straight line from corner to cor- 
ner, it is not unreasonable to suppose that the eastern line of 
the Rector tract was a continuation of the same straight line, 
and the course of it being given by the deed, it is now found 
by measurement upon the ground, that an extension of it in- 
tersects Roy’s line west of what is now ascertained to be the 
true position of the supposed new south-east corner of the Lewis 
tract, but not so far from it as to exclude the idea that it was 
the point expected to be reached by it, especially when it is 
considered that there seems yet to be some difference of opin- 
ion among surveyors as to its true position; one of the wit- 
nesses in the present case fixing it in Main street, and the 
other thirty-six feet west of the curb stone, which is less than 
one hundred feet east of the point touched by an extension of 
Rector’s eastern line ; and this is the more probable, as to sup- 
pose otherwise is to suppose that Price intentionally retained a 
small strip of ground between the Rector tract and the new east- 
ern line of the Lewis tract, not a quadrilateral figure, as seems 
to be supposed by the map in the cause, but a triangular 
shaped piece, standing on a base of a few feet from s to z, 
and terminating in the eastern line of the Lewis tract, at the 
south-east corner of the Douglass tract. 

It is now, it seems, ascertained that Price was in an error in 
a matter of fact, in supposing that the direction he gave to 
Rector’s eastern line would intersect Roy’s line at the new 
south-east corner of the Lewis tract, so that the line would 
coincide with the new eastern line of the larger tract. It is 
enough, however, for our present purpose, if he so thought, and 
acted upon that assumption, how much soever he may have 
erred as to the fact. In his view of the matter, the south-east 
corner of the Lewis tract was in the angle at 7, made by an 
extension southward of Rector’s eastern line to Roy’s line, and 
the piece of land that remained to him, after the sale to Rec- 
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tor, was situated in what he thought was the south-east corner 
of the Lewis tract, and is indicated on the map as at—ts—s/ 
to Ja, and this piece of land, as the proof now shows, contains 
twelve and one-sixth arpens, is enclosed by four lines, two of 
which (on the north and west,) coincide with the lines of 
Brown’s survey of Chouteau’s confirmation, and therefore have 
their courses ascertained, and the courses of the other two are 
ascertained by reference to the Rector survey, and it is bound- 
ed, in part, on the west by what was then the Bellefontaine 
road, a continuation of Third street, now Broadway, and on 
the north by the south line of the Rector tract, which is here 
the common boundary of both tracts, and thus fixes the length 
of the north line of the tract now referred to. 

The deed to O’Hara was made three years after all these 
transactions, when, however, there had been, as yet, no change 
in the land or in the surrounding objects, except, perhaps, that 
other persons may have, in the mean time, acquired interests 
in the Rector tract, and that the Bellefontaine road, owing to 
the extension of the city in that direction, may have, perhaps, 
assumed more the appearance of a street than it had in June, 
1816, when Price, in selling a portion of this Lewis tract, (the 
five acres conveyed to Rector, by his deed of that date,) de- 
scribes the land sold as bounded ‘‘ westwardly in front on the 
hill road leading to camp.” 

Mr. Price now, in 1820, causes a survey to be made of the 
ground he is about to sell, and, in describing it, first designates 
it as a part of the Lewis tract, then gives the length and courses 
of each of the four sides that inclose it, by a plat of the sur- 
vey annexed to the deed, on which the courses and distances of 
the respective sides are specified, and then proceeds to fix its 
position in the Lewis tract, by describing it as being in the 
south-east corner of that tract, and bounded on the north by 
the lands of Elias Rector and others, and on the west wholly or 
in part by Third street. This tract of land corresponds in 
shape and area, with great exactness, with the piece of ground 
in the Lewis tract, which then remained to Price—the eastern, 
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southern, western and northern sides of both tracts correspond- 
ing respectively in course, and the northern side, the only one 
the length of which had been previously ascertained by adjoin- 
ing surveys, corresponding also in length. Now, by the call 
for Third street, it is carried westward to the western line of 
the Chouteau confirmation, and by the call for the land of Elias 
Rector northward to the south line of the Rector tract, and 
these two lines being thus located, the other two lines are found 
to correspond, in course and position, with the two remaining 
sides of the tract supposed to have been left to Price after the 
deed to Rector in 1817. Price, when he made that deed, indi- 
cated where he supposed the south-east corner of the Lewis 
tract was, and what was then so strongly implied from his acts 
is now declared in almost so many words by this deed to O’Hara, 
where it is said that this piece of ground, thus described, and 
which, when located according to its other calls and descrip- 
tions, covers the whole remaining piece, lies in the south-east 
corner of the Lewis tract. 

It has already been remarked that only one moiety of the 
land was conveyed by the deed of March, 1820, and that the 
remaining moiety was conveyed by deed of the 1st of Septem- 
ber, of the same year, by the same description ; and we may 
here observe that this repetition of the words ‘‘ south-east?’ 
may be allowed to have some weight in support of the view here 
suggested, and against the idea that it was a mere clerical er- 
ror, not yet detected, or, if detected, fallen into a second time 
by a slip of the writer. The form too of the description cor- 
roborates the idea that the words ‘ south-east?’ are intention- 
ally used, to convey the idea in the mind of the party. The 
mode of identifying the land here adopted was, to give the 
courses and lengths of the lines inclosing the piece surveyed, 
and then to fix its position by reference to surrounding objects 
on all sides, and this is done by reference to Third street on 
the west, and Rector’s land on the north, and by the call for 
the south-east corner of the Lewis tract for its boundaries on 
the east and south. Upon the idea, however, that the words 
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“south-east”? were used by mistake for ‘‘ south-west,’ the 
general description, by reference to adjacent objects, would be 
deficient in referring to no object on the east, and redundant in 
fixing the western boundary not only by the corner, but also 
by reference to Third street. 

We now refer to the practical construction of this descrip- 
tion, furnished by the acts of the parties themselves, not only 
at the time of the conveyance, but subsequently. 

O’Hara, very shortly after the conveyance to him, laid outa 
portion of the ground into lots and streets, as an addition to 
St. Louis, and the position of this addition is shown by the 
natural mounds found upon the ground and represented on the 
map to be in the south-west corner of the Lewis tract, as 
originally surveyed ; and in September, 1820, the same month 
that the last deed was made to him by Price, O’Hara sold and 
conveyed to Price six lots in this addition, one of which is within 
ninety feet of the south-west corner of the Lewis tract, as 
originally surveyed. 

Here is a cotemporaneous practical construction given to the 
description by both the parties to the deed, and it fixes the 
position of the O’Hara tract, not in the south-east corner of the 
Lewis tract, as originally surveyed, nor in the supposed south- 
east corner, obtained by carrying the beginning point westward 
along Roy’s line, thirty-six feet west of Main street, but within 
the boundaries we have indicated, the western line of the con- 
firmation on the west, and an extension of Rector’s eastern line 
on the east, thus extending from ihe south-east to the south- 
west corners of the Lewis tract, as he then located it, and em- 
bracing all of it that yet remained to him undisposed of. 

Afterwards and before or in December, 1820, a large judg- 
ment was obtained against Price in the St. Louis Circuit Court, 
and his property swept from him by execution, so that he 
ceased to have any further interest in these questions. 

And, we may remark that, when O’Hara sold the land to 
Anderson, by deed of the 26th of December, 1820, which was 
after the judgment had been obtained against Price, under 
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which his interest in the original south-east corner of the 
Lewis tract was subsequently sold, and when other and per- 
haps sharper men had become interested in the property, and 
claimed for him where he had omitted to claim for himself, he 
describes the land as ‘‘ bounded on the east by lands of Risdon 
H. Price, claimed also by Frederick Bates, or his assigns ;” 
thus confirming the suggestion before made, that an extension 
of Rector’s eastern line to Roy’s line was at least claimed to 
be the common boundary on the east, between the Lewis tract 
and Mr. Bates’ land; and after Gen. Ashley had acquired the 
title from Anderson, in 1826, he took possession up to the 
western line of the Lewis tract, and at first limited his inclo- 
sure on the east to a continuation of the line of Lindell’s fence, 
who had become the owner of the Rector tract, afterwards 
moving down to Main street, after Lindell had moved down, 
upon acquiring a new title to that line. 

It is not our duty to decide upon the facts, and we have not 
referred to them with any such view, but we must look into 
the evidence, in order to determine upon the propriety and cor- 
rectness of the instructions given by the court in reference to 
the location of the land embraced in the deed; and it is for 
this purpose that we have referred to most of the leading cir- 
cumstances of the transaction. Whether the evidence given es- 
tablishes the facts the parties rely upon, in support of their 
respective positions, was a question for the jury; and if they 
were correctly instructed as to the law, and there was no error 
in the reception or rejection of evidence, the judgment must be 
affirmed. 

As we have before remarked, the turning point in the case 
was, which call should prevail in fixing the position of the 
O’Hara tract —the call for the south-east corner of the Lewis 
tract, or the call for the street and Rector’s land, taken in 
connection with the fact that the figure of the piece sold cor- 
responded with the south-west and not with the original south- 
east corner of the Lewis tract, and also in connection with the 
subsequent acts of the parties, in taking possession of the land 
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in the south-west corner, as they successively succeeded to the 
title, and the substance of the instruction given was, that if the 
facts were as indicated, and the jury believed it was the intention 
of Price to sell and convey the land in the south-west corner of 
the Lewis tract, they might reject the call for the south-east 
and locate the land in the south-west corner, and we have no 
doubt of the correctness of the direction, as applicable to the 
circumstances of this case. 

The rules of law upon this subject are the rules of right reason, 
adapted to ascertain the real intention of the parties, and are 
such as are found by experience generally to produce that re- 
sult. When there are natural objects or artificial monuments 
upon the ground, fixing the position of the land sold, they must 
prevail, for they mark upon the earth’s surface the specific part 
sold, and the position of these objects, when found, cannot be 
controlled by the description of their position given in the deed, 
by course and distance ; and, generally, whenever there is a con- 
flict in the calls of a description, the call for a natural object 
or an artificial monument prevails over the call for course and 
distance, for the obvious reason that men are more likely to 
err as to the course and distance, than as to the natural or ar- 
tificial objects to which they refer. 

The grantor here gives the form and area of the piece of 
ground he sells, describing the respective courses and distances 
of its southern, western, northern and eastern lines, and he 
then designates it as part of a larger tract, and, for the pur- 
pose of fixing its position in that tract, calls for the south-east 
corner of the large piece, a street on the west, and the land 
of a particular individual on the north. The call for the south- 
east corner is supposed to conflict with the call for the street 
and for Rector’s land, and is inconsistent with the shape of the 
ground sold, and with the subsequent acts of the parties, in 
taking possession of it; and we are, in effect, asked to declare 
that the call for the south-east corner shall prevail in this case 
over.the call for the other two objects, however strongly the 
latter call may be corroborated by the other circumstances to 
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which we have referred. If there be, in truth, a conflict be- 
tween these calls, we know of no rule of law that requires us 
to declare that the call for the corner shall prevail as a matter 
of sheer, rigid law, over the call for the street and the land of 
Rector. Indeed, the rules of law would seem to require us to 
declare quite otherwise, for the only object in this description, 
obvious to the senses, is the street or road. The corner made 
by the meeting of two imaginary lines of the tract, has, of 
course, no pretensions to that character, and its true position, 
so far from being so obvious as to preclude the probability of 
error on the part of the grantor, in reference to it, has been 
the stumbling block in the way throughout the whole transac- 
tion. We see how much easier it was for the party here to fall 
into an error as to the true position of the south-east corner of 
the Lewis tract than as to the road, an artificial object on the 
ground, obvious to his senses, and the numerous errors in the 
conveyances used upon this trial, as to the relative position of 
corners and other objects, is but a confirmation of our own ex- 
perience, that no errors are more likely to occur in deeds, as 
mere slips, on the part of the writer, than mistakes of this char- 
acter. In truth, we think it would be a mere perversion of the 
rules of law, defeating instead of executing the intention of 
parties, to declare that the call in this deed for the south-east 
corner must control every thing else, no matter how conclusive 
the other parts of the description may be as to the identity of 
the land sold, and the mistake in the particular description 
sought to be enforced as the controlling call. The rule that 
course and distance must give way, in reaching natural or arti- 
ficial objects, to the objects called for, is not at all applicable 
to the circumstances of this case. Here is a plat of ground of 
a definite shape and size sold, and the only question is as to its 
true position in the larger tract from which it is taken. That’ 
position is described, not by course and distance, but by two 
calls, one for the south-east corner of the larger tract and the 
other for two other objects, a street or road and an adjacent 
tract of land; and so, too, the other rule to which we have 
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referred, that in descriptive calls natural or artificial objects on 
the ground, obvious to the senses, are to be preferred to other 
descriptions less obvious, justifies the rejection of the call for 
the corner, if it sufficiently appears to be a false description, 
fallen into either through inadvertence or mistake as to the fact. 

Certainly it is not competent in this action, involving the legal 
title only, to correct a mistake in the deed and then give effect 
to it as amended, and therefore, if the words ‘* south-east cor- 
ner”? were put into the deed by mistake, and without them there 
is not sufficient description left to identify the land sold, it 
would be a case for relief in equity ; but if part of the descrip- 
tion is inconsistent with other parts, proceeding either from the 
mistake of the writer or the error of the grantor, and the re- 
maining part is sufficient to designate the land sold, the remedy 
is afforded at law by disregarding the false description and 
giving effect to the other calls; and we think if the facts here 
relied upon were made out to the satisfaction of the jury, there 
was ample description left in this deed, after striking out the 
call for the corner, to ascertain the land sold. Whether the 
description upon the diagram, together with its correspondence 
in shape and size with the south-west, and non- correspondence 
with the south-east corner of the Lewis tract, would have been 
sufficient for this purpose, we need not decide, as there is also 
in the description the call for Third street and Rector’s land, 
which clearly fix its position in the south-west corner of the 
Lewis tract, where it has been placed by the practical construc- 
tion of the successive owners of the title. 

Indeed, the call for Third street and Rector’s land is not only 
quite sufficient to designate, with certainty, the land intended 
to be conveyed, but it fixes its position in the south-west cor- 
ner of the Lewis tract and in the north-west corner of the land 
that remained to Price after the sale to Rector, with a power of 
‘conviction that it is quite impossible to resist. It is obvious 
that this plat of ground cannot be placed within the Lewis 
tract so that any part of its northern boundary shali coincide 
with any part of the southern boundary of the Rector tract, 
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Without, at the same time, making them wholly coincide, and 
also making the southern and western sides of the plat of 
ground sold cciacide wholly with the respective southern and 
western sides of the Lewis tract, at its south-west corner; for 
if the diagram of the O’Hara tract be so placed in the south- 
west corner of the Lewis tract, and its position be then changed 
in the least by removing it eastwardly along the southern line 
of that tract, (and there is no other way in which it can be 
moved and at the same time be retained within the Lewis tract, ) 
the ground conveyed will lap over upon the Rector tract, (land 
conveycd by the party himself, ) instead of being bounded by it 
on the south; and so, in like manner, if you place the dia- 
gram within the Lewis tract and south of the Rector tract, and 
carry it westward to the road or street referred to, you fix the 
ground sold precisely in the same position. 

In reference to the defence of the statute of limitations, the 
instruction given by the court to the jury was, indeed, we are 
inclined to think, more favorable to the defendant than the law 
warranted, and he has nothing to complain of here upon that 
score. If the jury disallowed it, we must presume it was be- 
cause he failed to satisfy them of the fact, and the correctness 
of their finding upon the evidence is not a subject to be revised 
here. 

2. We have now done with the instructions, and proceed to 
what occurred upon the trial as to the admission and exclusion of 
evidence. The defendant asked a witness whether he had ever 
heard surveyor Brown say where the south-east corner of Mrs. 
Ashley’s land was, and the court rejected the question, and we 
see no error here. We assume that the person referred to was 
the surveyor that made the survey and diagram referred to in 
Price’s deed, and do not mean to decide upon the propriety of 
the inquiry, if it had been made in such a shape as to elicit 
from the witness whether he had ever heard Brown say at what 
point upon the ground he fixed the south-east corner of that 
survey, although we feel no hesitation in saying that mere hear- 
say from Mr. Brown that he fixed it either at the old south- 
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east corner of the Lewis tract, or at the point thirty-six feet 
west of Main street, unless now corroborated by some monu- 
ment ¢hen placed upon the ground, which is not pretended, 
would have been entitled to very little weight in the settlement 
of the controversy, where the facts were well understood, no 
matter how much weight it might in fact have received from a 
jury in the hurry and confusion of a nzsz prius trial. It seems 
that Mr. Brown had placed a stone at the point in Roy’s line 
thirty-six feet west of Main street, at the suggestion of Gen. 
Ashley, and it may be that Mr. Brown’s interpretation of 
Price’s deed to O’Hara fixed the O’Hara land at this new south- 
east corner of the Lewis tract ; and this opinion of Mr. Brown, 
as to a matter of law, rather than his knowledge of a fact, 
seems to have been the matter sought, as it most probably 
would have been the matter elicited by the question aske1, and 
certainly, in this point of view, the question was rightly reject- 
ed. At any rate, the record must show us, affirmatively, that 
the question put ought to have been answered as it was asked, 
and this is not done here ; and we are the less unwilling to allow 
full effect to this principle here, as we are quite well satisfied that 
no answer from the witness in relation to what he heard from 
Mr. Brown, upon this point, ought to have changed the result 
to which all the circumstances in this case directly led. We do 
not mean by this decision to express any opinion upon what 
may, perhaps, be considered the American doctrine as to hear- 
say evidence in questions of boundary. 

It was certainly the duty of the court to direct the jury how 
the Lewis tract was to be located, and the court afterwards 
did so, substantially, in the instructions given; and we, of 
course, do not sit here to reverse a judgment, because it is said 
@ witness has given his opinion upon a matter of law, when we 
see that the opinion given was substantially correct, and could 
not have prejudiced the party complaining of it. 

8. There is nothing in the objection that the trial of the cause 
took place after the marriage of Mrs. Ashley with Mr. Critten- 
den, without first making her husband a party. It was his 
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privilege to be admitted as a co-defendant with his wife, but 
the plaintiff was not bound to take notice of the marriage, and 
stay further proceedings in the cause, until he had made the 
husband a party. What steps it may be proper for a plaintiff 
to take after judgment, before taking out execution against the 
wife, is not a question now before us. All we now determine 
is, that the plaintiff was not bound to bring in the husband, as 
a party to the record, before the trial, in order to give validity 
to the proceedings. 
All the judges concurring, the judgment is affirmed. 





JOHNSON, Respondent, vs. McCunz, Appellant. 


1. A statement, in a letter to a party sought to be retained as clerk of a boat 
then building, that the boat was expected out at a specified time, cannot be 
construed into a guaranty that she should be cut at the time named, so as 
to enable the party to recover as for his services from that date. 


“Appeal from St. Louis Court of Common Pleas. 


This was an action by Joknson to recover the worth of his 
services as clerk of a boat from April 1st to September 15, 
1852. The petition stated that the defendant contracted with 
the plaintiff to take the place of clerk on the steamboat ‘‘ Jen- 
nie Deans,” which was then building, and that it was agreed 
that said boat should come out and commence running in the 
month of April, 1852; that the plaintiff, after being so retained 
and employed by the defendant, held himself in readiness to 
enter upon the duties of clerk from the 1st of April, 1852, but 
that said boat did not come out in the month of April, 1852, 
nor for some time afterwards ; that when she did come out and 
commence running, the defendant, without notice to plaintiff, 
employed another person to take the place of clerk; and that, 
by relying upon the good faith of the defendant, the plaintiff 
was out of employment during the period for which he claimed 
to recover. 











212 ST. LOUIS. 





Johnson v. McCune. 





At the trial, the plaintiff, to prove the contract, offered in 
evidence the letter which is set out in the opinion of the court, 
and at the conclusion of the case, the defendant asked an in- 
struction which is also set out in the opinion as to the effect of 
this letter. This instruction was refused, and to its refusal 
the defendant excepted. After verdict and judgment for the 
plaintiff, the defendant appealed. It is unnecessary to notice 
the other instructions or questions in the case. 

J. R. Shepley, for appellant. 

L. Cooke, (with Glover § Richardson,) for respondent. 


Ry.anD, Judge, delivered the opinion of the court. 


The questions in this case involve the propriety of the in- 
structions given and refused by the court below, and, in the 
opinion of this court, the second instruction which the defend- 
ant asked the court to give, and which the court refused to 
give, ought to have been given. ‘That instruction is as fol- 
lows : 

‘« The letter of defendant of date of , is not a guaranty 
on the part of defendant that the Jennie Deans should come out 
in the month of April or at any specific time, nor does it ope- 
rate as an agreement that said boat should come out in the 
month of April or at any other time.” 

This letter is as follows: 

*« St. Louis, February 7th, 1852. 
‘¢Mr. Willis C. Johnson : 

‘Dear sir—I named to you that the company would want 
your services, last fall, when you were about to leave, since 
which, we have made an arrangement with Captain Dean to 
take charge of the new boat, to be called the Jennie Deans, 
and you to go with him. You will please let us know, at your 
earliest convenience, if it will suit your arrangements to go on 
her. She will not be out as soon as her contract calls for, on 
account of the severity of the winter; however, we expect her 
to be out in April. Yours, very respectfully, 


“J. S. McCuns.” 
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Now, there is no proper mode of construction by which this 
letter can be made into a guaranty that the steamboat Jennie 
Deans would be out in the month of April ensuing the date of the 
letter, nor at any specific time, nor can it be construed into an 
agreement that the said boat would be out in April or at any 
other specific time. The court below ought, therefore, to have 
given this instruction. It was proper to give it, especially after 
those already given, and it was necessary in order to a correct 
and proper understanding of the case by the jury. 

This case must be sent back, and it is deemed improper to 
comment upon the evidence and facts in proof. We reverse the 
judgment by reason of the refusal of the court below to give the 
above instruction. The other judges concurring. 





Dusors’ ADMINISTRATOR, Respondent, vs. WiLson’s TRUSTEE, 
Appellant. 


1. Under the 6th section of the St. Louis mechanics? lien act, (sess. acts, 
1843,) the lien of a mechanic who furnishes materials for a building will 
prevail over an incumbrance executed after the building is commenced, 
but before the materials are furnished. 


Appeal from St. Louis Circuit Court. 


Scire factas upon a mechanic’s lien. The following were 
the facts : 

One Bocker, being the owner of the property in Angust, 
1849, commenced a building thereon, and on the 25d of No- 
vember, 1849, the building being then incomplete and in pro- 
gress of erection, executed a deed of trust thereon under which 
the defendant acquired title in December, 1850. 

On the 26th of August, 1850, Dubois filed a lien against the 
premises on an account for materials furnished to the owner for 
carpenter’s work upon the building, the first item of which was 
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dated January 15, 1850, and the last March 11, 1850. The 
lien was allowed by the Circuit Court. 

C. Gibson, for appellant. 

M. L. Gray, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The plaintiff had judgment here for the amount of a lien 
claimed against a building in St. Louis, for materials furnished 
under a cortract with the owner, and the defendant claimed 
the property by purchase after the materials had been put into 
the building, under a deed of trust given by the owner after the 
commencement of the building, but before the materials were 
furnished, and the question was, whether the lien could be en- 
forced against the property in the hands of this purchaser. 

By the 6th section of the St. Louis mechanics’ lien act, of 
February, 1843, the legislature have declared that such a lien 
shall be preferred to all incumbrances that attach subsequent to 
to the commencement of the building, and we are bound so to 
pronounce, unless we see that they have exceeded their just 
powers in this matter. There is certainly nothing inequitable 
in subjecting this mortgaged property to the payment of the 
debt contracted for these materials, of which the purchaser 
has the benefit. On the contrary, we think it highly just that 
those who by their labor or materials have given real value to an 
unfinished building, which otherwise might never have been fin- 
ished, should be considered as creditors of the building, and 
paid out of the proceeds of a sale of it, in preference to credi- 
tors whose incumbrances attach after the building has been 
commenced. 

Such laws have been enacted in other states and approved of 
by the courts, and we do not see how they can be impeached as 
unconstitutional. They deprive no one of his property, but, on 
the contrary, secure to every one what is justly due to him, 
giving each one priority of right in the property, according to 
the claims of natural justice. (Zhe merican Fire Co. v. 
Pringle, 2 Serg. & R., 188.) Let the judgment be affirmed. 
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Hotpen & Houcuton, Respondents, vs. McFaut, Appellant. 


1, Where goods are consigned for sale to two partners, who afterwards dis- 
solve, the mere fact that the owner, after being notified by the retiring 
partner of the dissolution, suffers the goods to remain in the possession of 
the other partner, is not sufficient to release the retiring partner from lia- 
bility for the proceeds. 


Appeal from St. Louts Circuit Court. 


This action was brought to recover the proceeds of certain 
merchandise consigned to Mogridge & McFaul, as commission 
merchants. 

McF aul answered for himself, and stated that the firm of 
Mogridge & McFaul was dissolved on the 8th of June, 1853, 
and that the property of the plaintiffs, which had been consigned 
to the firm, was left in the possession of Mogridge, who con- 
tinued to carry on the business, of all which, notice was at once 
given to the plaintiffs; and that the plaintiffs ‘‘ recognized the 
dissolution and suffered their property to remain in the hands 
and under the control of Mogridge up to the date of the com- 
mencement of this suit.” 

Mogridge put in an answer, purporting to be an answer for 
both defendants, confessing the action. When the case was 
called for trial, judgment was given against both defendants 
upon the pleadings. 

C. B. Lord, for appellant, cited Robinson v. McFaul, 19 
Mo. Rep. 549. Story on Partnership, § 153. Gow on Part- 
nership, 149. Bisset on Partnership, 90. 1 Wharton, 169. 
Livermore on Agency, 80, 84. Godfrey v. Saunders, 3 
Wils. 94. Wells v. Ross, T Taunton, 403. 

J. H. Henning, for respondents. 


Scott, Judge. There is nothing in this case. There was 
no defence available in law made by McFaul. The answer sets 
up no matter sufficient to defeat the plaintiffs. This is unlike 
the case of Robinson v. McFaul, 19 Mo. Rep. 550. In that 
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case, it was held that, where goods are consigned to a firm to 
sell on commission, and that firm is dissolved, and the goods 
are permitted to remain in the hands of one of the members, 
and the consignor releases the other, he wil! not be liable for 
any thing done or happening to the goods after the release. 
Here there is no allegation that there was any release. After 
McFaul became bound for the goods, he could, in no way, by 
his own act, release himself. 

The other judges concurring, the judgment will be affirmed. 


Tue City or St. Lovrs, Plaintiff in Error, vs. Gooner & 
OTHERS, Defendants in Error. 


1. It isno ground for enjoining a sale by the city of St. Louis of land pre- 
viously purchased by her at a tax sale, that the first sale passed no title by 
reason of non-compliance with the pre-requisites of the law. 


Error to St. Louts Circuit Court. 


This was a petition by the heirs and administrator of Wil- 
liam Christy, to enjoin the sale by the city of St. Louis of 
several lots in Christy’s Addition, previously purchased by the 
city at a sale for special taxes. 

In August, 1846, the city of St. Louis passed an ordinance 
requiring certain alleys, which had been declared nuisances, to 
be graded and paved at the expense of the owners of lots front- 
ing on them, within thirty days after notice to the owners or 
agents. The city marshal was required to deliver the notices, 
and certify a copy of them to the city engineer, noting the day 
of service. If the alleys were not graded and paved within thirty 
days, it was made the duty of the city engineer to let out the 
grading and paving to the lowest bidder, and charge the cost, 
together with fifteen per cent. additional, to the owners, to be 
collected as special taxes usually are. If, however, the owner 
paid the cost on demand, together with one and a half per cent. 
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on the same, he was to be discharged from any further assess- 
ments, and it was made the duty of the collectors, in whose 
hands the bills should be placed for collection, when making 
the demand, to notify the debtor of this fact. 

The lots, the sale of which was sought to be enjoined in this 
proceeding, were sold by the city for the non-payment of the 
cost of grading and paving under the above ordinance, and were 
bought in by the city. The petition alleged that the notice re- 
quired by the ordinance was not given, and that, if given, a 
copy of it was not certified to the city engineer. Other irre- 
gularities were alleged, which it is not necessary to notice. The 
petition further alleged that the city comptroller had advertised 
and was about to sell the lots thus purchased by the city, and 
prayed that the former sale be annulled, and the future sale 
enjoined. 

An answer was filed, denying the irregularities charged in 
the petition. At the hearing, it was agreed that there was no 
evidence of the service of the notice required by the ordinance, 
or of a demand of the cost of grading and paving, except reci- 
tals in the books of the city engineer, and that no copies of the 
notices were in existence. The court below granted a perpet- 
ual injunction. After a motion for a review and new trial 
overruled, the city brought the case here by writ of error. 

T. T. Gantt, for plaintiff in error, insisted that there was 
no equity in the prayer of the plaintiffs, because if the pre- 
requisites of the law were not complied with before the former 
sale, it passed no title, and the plaintiffs could not be preju- 
diced by a second sale ; and it was too late to obtain relief by 
injunction against any damage resulting from the first. 

Thomas C. Reynolds, for defendant in error. 


Scorr, Judge, delivered the opinion of the court. 


We see no principle on which this proceeding can be sustained. 
Nothing is shown in the pleadings or the evidence, which, in 
any wise, connects the sale enjoined by this proceeding with the 
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first sale of the lots, by which it would appear that the last is a 
mere continuation of the first sale. 

The city, as she alleges, by a former sale, acquired a title to 
the lots, the subject of this controversy. She now proposes to 
sell them, in order to be reimbursed the costs and expenses of 
the first sale. The owners of the lots seek to enjoin this last 
sale, on the ground that the first sale was irregular and void. 

Granting that the first sale might have been enjoined, yet the 
parties not having availed themselves of the right to do so, 
there is now no necessity for the interference of a court by in- 
junction. The mischief, if any, has been already done. All 
the right such proceedings could confer has passed to the city. 
It cannot be a matter of any importance to the owners whether 
they contest the validity of the first sale with one party or an- 
other. As the validity of the sale turns on a question of power 
or authority to make it, the alienation of the city’s title to an- 
other cannot affect the owners. The question of notice toa 
subsequent purchaser could not affect the case. Whether he 
had notice or not, would be a thing of indifference. The only 
effect of this proceeding is, to try the validity of the first sale 
in an injunction suit. There is no warrant in the law for this. 
The owners are in possession, and when it is assailed by a title 
alleged to be a nullity, the defects in it may be pointed out. It 
will devolve on the city to show that such steps had been taken 
as vested the title of the owners in her. 

This case bears no resemblance to those in which courts of 
equity enjoin sales of real estate where there is a shadow rest- 
ing upon the title, by which a less price will be obtained for it 
than if the title was clear. Such proceedings are had at the 
instance of those who are interested in the proceeds of the sale. 
Here the city is selling her own title, and whether it brings 
much or little, is the concern of none but herself. Gay v. 
Hancock, 1 Ran. 72. Lane v. Tidball, Gilmer, 130. 

The judgment will be reversed, and the bill dismissed; the 
other judges concurring. 
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Copurn, Respondent, ws. Tucker, Appellant. 


1. Under the 12th section of the 24th article of the practice act of 1849, re- 
ferees have no power to distuiss a suit because of the refusal of the plain- 
tiff to give his deposition when called upon by the defendant. They should 
report the matter to the court. 

2. It is a proper exercise of the discretion of a court to set aside a report of 
referees dismissing a plaintiff’s suit on account of his refusal to give his 
deposition, upon his filing an affidavit purging the contempt. 


Appeal from St. Louis Circuit Court. 


The facts are sufficiently developed in the opinion of the 
court. It may be added however, as a point was made upon it 
by the appellant, that upon the second hearing before the re- 
ferees, the defendant renewed his motion to reject the petition 
of the plaintiff, because he was not present to be examined as a 
witness. No new effort had been made to get his deposition. 
The referees overruled the motion. 

Hart & Jecko, for appellant. 1. The referees properly 
sustained the motion to reject the plaintiff’s petition, it appear- 
ing that he had refused to testify before the officer at Boston 
authorized to take his deposition. (Sess. Acts of 1849, art. 
24,§ 11,12.) 2. The first report of the referees stood as the 
decision of the court, and the Circuit Court could not send the 
same back. It could only have been reached by a motion to 
set aside the judgment rendered upon it. (Practice act of 
1849, art. 16, § 3.) 38. Admitting that the plaintiff purged 
the contempt in refusing to give his deposition, and that the 
first report was properly sct aside, yet upon his failure to ap- 
pear before the referees to be examined as a witness, the mo- 
tion to reject his petition, when renewed, should have been sus- 
tained. Surely, the defendant, after one ineffectual attempt 
to get his deposition, was not required again to go to Boston 
after it. It was the duty of the plaintiff to appear, as it was 
his fault that his deposition was not taken before. 

C. B. Lord, for respondent. I. The case is not properly 
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here. No motion for a review was made within the time re- 
quired by law. (Pr. act, art. 16, § 38. 17 Mo. Rep. 876.) 
II. The court very properly set aside the first report made by 
the referees, and directed them to proceed and report upon the 
ease. 1. The 11th and 12th sections of article 24 of the prac- 
tice act do not apply to a case where the party sought to be 
examined is a non-resident. The 6th section of the same ar- 
ticle applies to non-residents. 2. Even if the 11th and 12th 
sections do apply, yet the action of the court below cannot be 
complained of here. It was at best a constructive contempt, 
to be punished by the court below. This court will not compel 
- the court below to punish. (4 Cowen, 49. 5 Iredell, 199. 
1 Carter (Ind.) 161.) 38. The contempt was purged by the 
plaintiffs affidavit. 


RyLAND, Judge, delivered the opinion of the court. 


The only question in this case of any importance, and indeed 
the one mainly relied on by the appellant for the reversal of the 
judgment below, involves the propriety of the court’s decision 
in sustaining the plaintiff’s motion to set aside the report of 
the referees first made by them. 

It appears that during the progress of the suit, depositions 
were taken by the parties in Boston, in Massachusetts ; that 
the defendant called on the plaintiff to be examined and to give 
his deposition touching the matters in controversy. This the 
plaintiff refused to do, saying he was a party, and that the de- 
fendant had no right to take his testimony, but offering how- 
ever to give it, upon the condition that he might use the depo- 
sition in the suit, if the defendant would not use it. This con- 
dition was refused. The plaintiff then would not testify. This 
fact appears by a statement made by the justice or by the offi- 
cer before whom the depositions in Boston were taken. 

By consent of parties, the Circuit Court referred the matters 
in controversy to referees. Before these referees, the defend- 
ant appeared and moved to reject the plaintiff’s petition in this 
case, because the plaintiff had refused to testify by giving his 
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deposition as aforesaid. The referees sustained this motion, 
and rejected the plaintiff’s petition, and made report to that 
effect. This report the plaintiff moved to set aside, and for an 
order directing the referees to proceed to a hearing of the cause 
and to make report. Affidavit of plaintiff was filed with this 
motion, as follows: ‘‘ Plaintiff states that some time in De- 
cember last, and at the time of taking depositions in this case 
in Boston, Massachusetts, on the part of the defendant, plain- 
tiff was called upon to give his deposition in this case, which 
he at the time declined to give, because he was at the time un- 
der the impression that a party to a suit at law could not be 
called upon to swear in the case, unless a previous order of the 
court in which the suit was pending was first had for that pur- 
pose ; that, under such impression, he declined to give his depo- 
sition, unless the defendant would agree to file it in the case 
as evidence. Plaintiff also states that he intended no con- 
tempt or disrespect towards this court or its authority, but that 
in declining to give his testimony, at the time, thought he had a 
legal right to do so. Plaintiff states that his residenée is in the 
town of Chelsea, Massachusetts; that he is now ready and 
willing to give his deposition in this case, and will, for that 
purpose, upon being notified, appear before any proper officer 
in the city of Boston, and submit to have his deposition taken 
in this case unconditionally. Henry R. Coburn. Sworn to,” 
&c. This motion was sustained, the report of the referees set 
aside, and it was ordered that the referees proceed to hear the 
matters in controversy. 

The referees proceeded, heard the case, and made their re- 
port, on which judgment was entered for the plaintiff. The 
record shows that the defendant excepted to the ruling of the 
court setting aside the first report of the referees, and that he 
made his motion to set aside the last report, which was over- 
ruled, and he excepted. The defendant made his motion for a 
review, &c., which being overruled, he brings the case here. 

Now the only question of any weight is in relation to the 
action of the court on the first report. Had the arbitrators the 
15—vOL. XXI. 
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power to reiect, or rather, to dismiss the plaintiff’s action ? 
And did the court below err in overruling this report of the 
referees, and in ordering them to proceed with the hearing ? 

In the opinion of this court, the court below committed no 
error in overruling the report of the referees. This proceed- 
ing is based on the 11th and 12th sections of the 24th article 
of the practice act, which sections are as follows : 

Sec. 11. A party to en action may be examined as a witness 
at the instance of the adverse party, or of any one of several 
adverse parties, and for that purpose may be subpoenaed or 
otherwise compelled to attend and testify, in the same manner 
and subject to the same rules of examination, and under like 
circumstances as other witnesses, and his deposition may be 
taken and used as that of other witnesses. 

Sec. 12. If a party refuses to attend, as in the last section 
is prescribed, and testify either in court or before any person 
authorized to take his deposition, besides being punished him- 
self as for a contempt, his petition, answer or reply may be 
rejected, or a motion, if made by himself, overruled, or if 
made by the adverse party, sustained. 

The referees had no power to dismiss the suit, and the rejec- 
tion of the plaintiff’s petition is nothing more than a virtual 
dismissal of the suit. The referees might very properly report 
the fact to the court of the plaintiff’s refusal to testify, and that, 
in consequence thereof, they deem it proper to proceed no fur- 
ther. When this is done, and the court, on motion, sets aside 
this report, and orders the referees to hear the cause, this court 
must consider such act as being completely within the discre- 
tion of the lower court, and, unless we see it abused, will not 
interfere by reversing. 

Now the affidavit of the plaintiff, on the motion to set aside 
the first report, shows plainly that he had no design or intention 
to commit any contempt of court. It was a strange idea to 
him, that, in a suit at law, he could be called upon to testify. 
Hence his proposal to give his deposition, upon terms that, if 
the adverse party neglected to offer it, he might do so. 
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The court below would have acted indiscreetly not to have 
set aside this report. There is nothing in the objection that 
the plaintiff ought to have waited until there was a judgment 
against him on the first report, and then have moved to set it 
aside, and fcr an order for further reference. It was as com- 
petent and proper to set aside the report as to set aside the 
judgment on the report, if one had been rendered. 

Upon the whole, then, we see no abuse of the-discretion of 
the court below. Let the judgment be affirmed; the other 
judges concurring. 


Cuark, Plaintiff in Error, vs. CazLe & Borinerr, Defend- 
ants in Error. 


1. A., party of the one part, contracted in writing to sell to B. & C., parties 
of the other part, thirteen-sixteenths of a boat, in consideration of which, 
B. & C. agreed to pay a specified sum. A subse juent clause in the agree- 
ment provided that B. was to take an interest of nine-sixteenths, fo: which 
he was to give his own notes secured, and C. an interest of four-sixteenths, 
for which he was in like manner to give his notes. A. agreed to save B. & 
C. harmless from all liens and incumbrances upon the boat. Held, the con- 
tract was joint and not several, and after it was repudiated by B. could not 
be enforced against A. by C. 


Error to St. Louis Circuit Court. 


Action for the breach of a contract for the sale of a boat. 

The petition stated that the defendant, George W. Cable, by 
an agreement between him, as party of the first part, and the 
plaintiff and defendant, Bofinger, as parties of the second part,. 
sold to the latter thirteen-sixteenths of the steamboat L. M.. 
Kennett, then on her way from New Orleans to St. Louis, im 
consideration of which said plaintiff and Bofinger agreed to- 
pay him $26,000 ; that it was further provided in said agree- 
ment that the plaintiff took an interest of nine-sixteenths, for 
which he was to pay one-third in cash, and the balanee in equab 
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payments at three, six, nine and twelve months, with interest, 
for which he was to give his endorsed notes, secured by mort- 
gage and insurance on the boat, and Bofinger took an interest 
of four-sixteenths, to be paid for by him in like manner ; that 
the defendant, Cable, agreed to pay and keep harmless the 
said plaintiff and Bofinger from all debts, dues and demands 
against said boat, accruing prior to their receiving possession ; 
that after the arrival of the boat at St. Louis, Bofinger hav- 
ing repudiated the purchase, so far as he was concerned, the 
plaintiff proposed to comply with his part of the agreement, 
and requested Cable to transfer and deliver to him nine-six- 
teenths of said boat, and also offered to take the four- six- 
teenths which Bofinger had agreed to purchase, on the same 
terms ; but that the defendant, Cable, refused to transfer and 
deliver to the plaintiff either the nine or the thirteen-sixteenths 
of said boat. The petition further alleged that Bofinger re- 
fused to join as plaintiff, for which reason he was made a de- 
fendant. The plaintiff claimed damages for the breach of the 
contract. A demurrer to this petition was sustained by the 
Circuit Court, and the case is brought to this court by writ of 
error. 

M. L. Gray, for plaintiff in error. 1. The contract was 
‘several, not joint. Not only did Clark and Bofinger take a 
separate and distinct interest in the boat, but each gave his 
separate notes for the interest purchased by him. (1 Chitty’s 
Pl. 11. 1 Saund. 158, note 1. 11 Mo. Rep. 414. Thomas 
v. Pym, 4 Bibb, 420. Trustees of Perryville v. Letcher, 1 
Monroe, 18. Ludlow vy. McCrea, 1 Wend. 231. Ernst vy. 
Bartle, 1 Johns. Cases, 327. Walker v. Webber, 3 Fairf. 
60. Blakey v. Blakey, 2 Dana, 460.) 2. If Bofinger was 
not propefly made a defendant, the suit may be dismissed 
as to him under the: new practice act, and besides, it may be 
doubted whether that is a ground of demurrer by Cable. 

J. 4. Kasson, for defendants in error. 1. The contract 
was an entire one for the sale of thirteen-sixteenths of the boat, 
and the repudiation by Bofinger nullified the whole contract, 
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and discharged Cable. (Chambers v. Griffiths, 1 Esp. 150.) 
2. There was a misjoinder of defendants. Bofinger had no 
interest in the suit adverse to plaintiff, (Prac. act of 1849, art. 
8, § 6, 7,) and no judgment was asked against him. 


Scort, Judge, delivered the opinion of the court. 


There is nothing in the present practice act which affects the 
law of joint contracts. That act deals only with the mode of 
procedure, and does not affect the law of contracts, as it ex- 
isted prior to its enactment. If, therefore, an obligation is 
executed to two jointly, they must both sue uponit. One of 
the joint obligees, without the concurrence of the other, cannot 
maintain an action upon a joint contract. Unless both agree, 
there can be no action uponit. The repudiation of the contract 
by one of them discharges the obligor. One of two joint ob- 
ligees can release a joint obligation. It isan infirmity attached 
to the contract from its nature. The co-obligee cannot com- 
plain, as it was his own act to enter into a contract with an- 
other, who would have the right to control it. This rule of 
law, therefore, cannot be affected, nor the obligor deprived of 
the benefit of it by bringing suit in the name of one joint ob- 
ligee, and making the other a defendant. The offer or willing- 
ness of one joint obligee to perform the contract on the part of 
all the obligees, does not vary the matter. The contract, as 
made by the obligor, is a joint one, and one obligee against his 
consent cannot make it a several obligation. The obligor can- 
not be subjected to two suits for one cause of action by several 
obligees. What becomes of the interest of that obligee who is 
made defendant? Will he, a defendant, recover damages as 
though he was plaintiff, when he has refused to join? Will the 
plaintiff only recover his portion of the damages? Suppose 
that the obligee who is made defendant says in his answer that 
he refused to join at the time suit was brought, because he was 
not ready with his proof, and could not be, when the cause 
would be tried. What would be done then? These and many 
other difficulties beset us in attempting this new way of bringing 
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suits upon joint undertakings. (Slingsby’s case, 5 Coke, 19.) 
The words of the contract show that it was joint. The plaintiff, 
together with Bofinger, is called the party of the first part, and 
the defendant is termed the party of the second part. Thir- 
teen-sixteenths of the boat are conveyed jointly, and the prom- 
ise to pay the consideration is a joint one, and the covenant 
against incumbrances is a joint one, and it is inserted after 
that part of the deed which, it is alleged, made it several. So 
the contract is joint in the beginning of it, and it is joint in the 
conclusion of it. Can any doubt exist that by the terms of 
the contract the plaintiff and Bofinger were ultimate sureties for 
each other to the full amount of the consideration agreed to be 
paid? So much of the contract which relates to the part of the 
boat to be taken by each of the purchasers, and the mode of 
its payment, is an arrangement between the purchasers them- 
selves, sanctioned, it is true, by the vendor, (the defendant, ) 
not affecting the other provisions of the contract. If it is com- 
plied with, the obligation will be discharged ; but in the event of 
its non-fulfillment, the vendor is remitted to the general terms 
of the contract. There is nothing in this portion of the con- 
tract which is inconsistent with the idea that the sale is a joint 
one. It is a rule of interpretation that subsequent words shall 
not defeat precedent ones, if by construction they may stand 
together. But where there are two clauses in a deed, of which 
the latter is contradictory to the former, there the former shall 
stand. The portion of the agreement relied upon as showing 
that it is several, is consistent with the other clauses of it, and 
they together make a whole contract, giving effect to all its 
parts, while the opposite construction takes away all effect 
from the most of its clauses. The words relied on, too, by the 
plaintiff are subsequent to those which make the agreement a 
joint one. No one will doubt but that the vendees might have 
jointly sued the vendor for refusing to convey the entire por- 
tion sold to them. This action is conceived on this supposi- 
tion. Now, although a contract may be made in a way that 
the obligee may bring suit upon it at his election against the 








MARCH TERM, 1855. 227 





Hall v. Harrison. 





obligors, either jointly or severally, yet a contract cannot be 
made in such a way as that the obligees may, at their election, 
join or not. As to them, it is either joint or it is several ; it 
cannot be regarded as both joint and several. If it is joint, all 
must sue; if it is several, it cannot be sued on jointly. As 
this action is conceived in the idea that Bofinger might have 
joined as plaintiff, it cannot, at the same time, be several, so 
that each vendee may have his action upon it. This is clear 
law. (Slingsby’s case, 5 Coke, 19.) This much is said as to 
this action in its present form. But, from what has been sta- 
ted, we are of the opinion that the agreement to purchase is a 
joint one, and one party cannot maintain an action upon it in 
whatever way he may sue. 

The other judges concurring, the judgment will be affirmed. 


Hatt & otuers, Plaintiffs in Error, vs. Harrison, Defend- 
ant in Error. 


1. An administrator appointed in another state may maintain a suit in this 
state, upon a judgment recovered by him in his representative capacity in 
the former state against a party who was a citizen of that state at the death 
of his intestate. 

2. A statement in a petition that the record upon which the suit is founded 
is filed with it, does not make the record a part of the petition, so that it cam 
be noticed on demurrer. 


Error to St. Louis Court of Common Pleas. 


William Hall and James Hall commenced a suit in the Court 
of Chancery of the state of New York, against James Harrison 
and others. Harrison appeared to the suit and answered the 
bill. Pending that suit, James Hall died, and Lewis Hall, 
Benjamin F. Morgan and Maria Hall, as his administrators, 
were substituted in his place as complainants. The suit re- 
sulted in a decree in favor of the complainants against Harri- 
son for the payment of a sum of money. The parties, com- 
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plainants in that suif, instituted an action by petition in the St. 
Louis Court of Common Pleas, against Harrison, to recover 
the amount awarded by the decree. The petition stated that 
an authenticated copy of the record of the proceedings, which 
resulted in the decree, was filed with it. Harrison demurred 
on the ground that the plaintiffs, described as administrators of 
James Hall, showed no authority to sue as such under the laws 
of this state. The court below sustained the demurrer, and 
gave judgment for the defendant. There was no allegation in 
the petition as to the citizenship of Harrison at the death of 
James Hall. 

R. M. Field, for plaintiff in error. Administrators, hav- 
ing recovered a judgment in another state in their representa- 
tive capecity, can sue upon that judgment in this state in their 
own right; and the statement that they are administrators is 
mere description. Several early English cases sustain the de- 
cision of the court below. These cases are: Hitchcock’s 
case, Cro. Eliz. 327. §. ©. Saville, 180. Hargrave’s case, 
5 Co. 31. S. C. Cro. Eliz. 711. Carew v. Broughton, 
Lane, 79. Riche v. Franke, 2 Brownl. 202. Paule v. 
Moodie, 2 Rall’s Rep. 132. Reynell v. Longcastle, Cro. 
Jac. 545. Townley v. Steele, Hutton, 78. Martin v. 
Hendley, Styles, 232. Glover vy. Kendall, 1 Lutw. 369. 
Brookes vy. Crooke, 1 Shower, 55. Waite v. Briggs, 1 Ld. 
Raym. 35. But these cases have all been since overruled. 
(Crawford v. Whittall, Douglass, 4, note. Bonafous v. 
Walker, 2D. & E. 226. 1 Williams on Executors, 572.) 
The following American cases were cited: Talmage v. Cha- 
pel, 16 Mass. Rep. Brodie v. Brickley, 2 Rawle, 481. 
Biddle v. Wilkins, 1 Peters, 686. T'ecothick v. Austin, 4 
Mason, 16. Stewart v. Richey, 2 Harrison’s (N. J.) Rep. 
164. Savage v. Meriam, 1 Blackf. 176. Story’s Conflict 
of Laws, § 522. Lecompte v. Sargeant, T Mo. Rep. 352. 
Thomas v. Relfe, 9 Mo. Rep. 877. Abbot v. Miller, 10 Mo. 
Rep. 141. Harney v. Dutcher, 15 Mo. Rep. 89. A de- 
cree of a court of equity stands upon the same footing as 
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a judgment of a court of law. (Penington v. Gibson, 16 
Howard, 65.) 

Geyer § Dayton, for defendant in error. 1. The petition 
discloses the relation of the parties who profess to be adminis- 
trators of James Hall, to the money sought to be recovered. 
Any money recovered would be assets in their hands, which 
cannot be withdrawn from this state but by the authority of 
its laws, and those laws require an administration by persons 
appointed for that purpose within the state. (R. C. 1845, p. 
55 et seg. McCarty v. Hale, 13 Mo. Rep. Spraddling v. 
Keeton, 15 Mo. Rep. Lee v. Harris, Brayton’s Rep. 93. 
Thompson v. Wilson, 2 N. H. Rep. 231. Toller’s Execu- 
tors, (2d Am. ed.) 450. R. OC. 1845, tit. Administration, 
art. 6, § 19, 22, 28, 24, art. 1, §43; tit. Judgments, § 16. 
Practice at Law, art. 5, § 8, 9 ef seg. Story’s Conflict of 
Laws, § 513, 528. 1 Greenleaf’s Ev. § 544. 1 Johns. Ch. 
Rep. 153. 4 Gill & J. 832. 3 Mass. 304, 509. 9 Mass. 
467.) 2. The record upon which this suit was founded and 
which was filed with the petition, shows no final decree. 


LEONARD, Judge, delivered the opinion of the court. 


1. This case has been submitted to us upon written argu- 
ments, and the counsel seem not to have entirely concurred in 
their views of the questions of law proper to be discussed for 
the decision of the cause. 

The plaintiffs labor to establish as a general proposition 
that, if an administrator recover a judgment upon a cause of 
action belonging to his intestate, he may afterwards sue on 
it in his own name without any reference to his representative 
capacity. 

The defendant, assuming that the debtor was a citizen of this 
state when the intestate died, insists that our laws recognize no 
foreign testamentary jurisdiction over the debt, and that it 
must be collected by a home administrator, and administered 
here, at least until the claims of our own citizens are satisfied ; 
and that no matter what effect the laws of New York or the 
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common law may impute to the judgment, the foreign admin- 
istrator cannot be allowed to defeat the policy of our own laws, 
by withdrawing in this manner the fund from the jurisdiction of 
our tribunals. 

There seems to be no doubt of the correctness of the plain- 
tiff’s position as a mere question of common law. The old 
cases, in which it was holden that an administrator could not 
sue in his own right upon a judgment recovered by him as ad- 
mizistrator, are overruled, and it is now settled that he may 
do so. (Bonafous v. Walker, 2 Term Rep. 126. Craw- 
ford v. Whittall, Doug. 4, n.1. 1 Wil. on Executors, 753. 
Talmage v. Chapel, 16 Mass. 71. Biddle v. Wilkins, 1 
Peters, 686. 1 Williams on Executors, 748, note w, 753.) 

None of the cases, however, we think, touch the point now 
made by the defendant. They declare the effect under the local 
law of a judgment recovered by an administrator, but do not 
pass on the question of the testamentary jurisdiction of one 
country over debts existing in another, and we do not see how 
this point can be raised upon the record now before us. Ad- 
mitting that our own laws require us to declare thet the state 
of New York had no testamentary jurisdiction over the debt 
now in controversy, if the debtor were a citizen of this state 
when the creditor died, there is yet nothing in this record dis- 
closing that fact. Ifwe are to infer that the defendant is a 
citizen of this state because he is sued here, we may infer that 
he was a citizen of New York when he was sued there. In 
the absence of all proof, however, our duty is to presume that 
the court in New York exercised such jurisdiction as it lawfully 
had, and then this judgment must be taken prima facie to 
vest in the plaintiffs a title to the money recovered, for which 
they may sue in their own names in our courts. 

Let it be understood, however, that we express no opinion 
upon the merits of the defence set up by the defendant, which 
may come up hereafter, when all the necessary facts shall be 
before the court. Yet, it may not be improper for us now to 
make a remark upon the subject, without at all committing 














MARCH TERM, 1855. 





Hall v. Harrison. 





ourselves to any opinion, until the question shall be properly 
presented for our judgment. 

It is generally said that debts have no locality, but, following 
the person of the owner in point of right, are disposable of 
like other personal property, according to the law of the domi- 
cil. (Story’s Conflict of Laws, § 376, 380, 383, 397, 398, 
and cases there cited. ) 

In determining, however, the question of testamentary juris- 
diction over movables, corporeal and incorporeal, (I refer to 
the jurisdiction of the sovereign who grants the letters, and not 
to the jurisdiction of his tribunals under the local law, ) refer- 
ence must necessarily be had to their locality, which, if they be 
corporeal, is their own position in space, it being that which 
necessarily subjects them to the protection and power of a sov- 
ereign ; but if debts, mere personal rights of action, tke local- 
ity, to confer jurisdiction, it would seem, ought to be consid- 
ered the residence of the debtor at the death of the creditor. It 
is to be remarked, however, that debts are due not only in the 
domicil of the debtor, but in the domicil of the creditor, and, 
indeed, when no place of payment is appointed, they are due 
and may be demanded any where, and if the debtor is found in 
the country of the domicil of the creditor, he would be suable 
there, and, it is said, could not defend himself by a plea that 
he was liable to pay only to an administrator appointed in the 
place of his own domicil. A voluntary payment, in such a 
case, to the administrator of the domicil, it is thought would 
discharge the debt, but Story doubts whether it would protect 
the debtor in a suit brought against him by an administrator 
appointed in his own domicil. (Story’s Conflict of Laws, 
§ 512 to 517. Morton v. Miine, 6 Binney, 361.) 

What effect each sovereign will give to its own judgments, 
in cases of this character, is a question of mere local law, but 
in a conflict of jurisdiction, each government must determine 
for itself how far, through comity, it will give effect to the 
judgment of a neighboring state, when the effect will be to con- 
travene its own domestic policy. The question, then, in the 
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present case, if the debt recovered were due from one of our 
own citizens, owing no obedience to the laws of New York, is 
not whether the judgment recovered in New York by the admin- 
istrator appointed there, has the effect, at common law, of ma- 
king the debt recovered the property of the administrator, so 
far as to allow him to recover it at law in his own name, which 
would be a mere question of local law; but whether our laws 
will give a judgment that effect, in reference to assets sub- 
ject to our own testamentary jurisdiction, and in this indirect 
manner allow them to be withdrawn from our own control, until 
the just claims of our own citizens have been satisfied ? In other 
words, the question upon the case supposed will be, who, ac- 
cording to our laws, shall collect and administer these assets ? 
May the foreign administrator collect them in our courts upon 
this judgment, and take them home to be there administered, 
or must an administrator be appointed here for the protection 
of our citizens having claims against the intestate ? 

It is proper also to remark, that it may be made a question in 
this case, whether the debtor, after having submitted himself 
to the jurisdiction of a court in the domicil of the creditor, can 
make the objection here, and that too, when there is no admin- 
istrator here demanding of him the fund, which, in the absence 
of claims here, must go to creditor’s domicil for distribution. 

2. In reference to the other point made in the cause, we remark 
that the petition alleges a final recovery for a specific amount, 
and we do not consider that the transcript of the record of the 
alleged recovery is made part of this petition, so as to author- 
ize us, by an examination of it, to sustain the demurrer, on the 
ground that it does not show a final recovery of any specific 
amount, as alleged by the plaintiffs. 

The result is, the demurrer ought to have been overruled, the 
plaintiffs’ case, as stated, entitling them to a recovery. The 
judgment must therefore be reversed, and the cause remanded ; 
and the other judges concurring, it is ordered accordingly. 
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TreH, Defendant in Error, vs. CHovuqueTTe, Plaintiff in 
Error. 


By act of the general assembly approved February 13, 1833, the board of 
trustees of the town of Carondelet was authorized to sell and convey vacant 
or unoccupied lots to which the inhabitants had the legal or equitable title. 
The chairman of the board was authorized to execute deeds for the lots 
thus sold. An ordinance of the town was passed to carry this act into 
effect. Held: 

1. That the authority of the town, under this act, to convey a lot to which 
at the time it had the title, could not be disputed, on the ground that the lot 
was not vacant, by a party claiming under the town by title subsequent. 
The fact that there was a squatter upon the lot would not prevent it from 
being considered as vacant. 

2. That a deed executed by the chairman, in his own name, with the concur- 
rence of the corporation, passed the title of the town. (Reilly v. Chou- 
quette, 18 Mo. Rep. 220, affirmed.) 


Error to St. Louis Court of Common Pleas. 


This was an action in the nature of ejectment for a lot in 
the north-east quarter of block 87, in Kiler’s survey of the 
town of Carondelet. Both parties claimed title under the 
town, the plaintiff under a deed dated September 1, 1834, and 
the defendant under a deed dated January 29, 1850. 

By the first section of an act of the general assembly ap- 
proved February 18, 1883, the board of trustees of the town of 
Carondelet was authorized to sell and convey all the vacant 
or unoccupied lots in Kiler’s survey, to which the inhabi- 
tants had the legal or equitable title. By the third section of 
the same act, the chairman of the board of trustees, in their 
behalf, was authorized to execute deeds for the lots thus sold. 
On the 15th of July, 1833, the proper authorities of the town 
passed an ordinance, No. 19, to carry into effect the sections 
above referred to. This ordinance, however, was not in the re- 
cord. Under this act and ordinance, the lot in controversy 
was sold to the plaintiff as a vacant lot. The deed was execu- 
ted by the chairman of the board of trustees in the same form 
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as the deed to the plaintiff in the case of Redlly v. Chou- 
quette, 18 Mo. Rep. 221. 

The defendant’s title was as fellows : 

The 4th section of the act above referred to authorized the 
board of trastees, in all cases where the legal or equitable title 
cf the inhabitants of the town was contested, to compromise 
with the adverse claimant, and authorized the chairman of the 
board to execute deeds in the manner prescribed by the third 
section. On the 2d of June, 1834, the board of trustees 
passed an ordinance, No. 31, the first section of which declar- 
ed that that every inhabitant of the town who had been in pos- 
session of a lot prior to 1832, and had cultivated it, should be 
entitled to a deed for the same. The third section authorized 
the chairman of the board to execute the deeds. 

The defendant offered evidence to show that Antoine Motier 
settled on the north-west corner of block 87 as early as 1824, 
and built a house thereon, and made some improvements, which, 
on the 3d of August, 1833, he sold to Louis Fasseu. The 
deed to Fasseu described the lot conveyed as the north-west 
fractional quarter of block 87. Fasseu lived in the house un- 
til August 18, 1834, when he sold to the defendant. The deed 
described the lot conveyed the same as the deed from Motier. 
On the 29th of January, 1850, the board of trustees of the 
town of Carondelet executed to the defendant a deed for the 
whole of block 87. The deed purported to be executed pur- 
suant to the third and fourth sections of the act of February 13, 
1833, and ordinance No. 31. It recited that Motier was pos- 
sessed of the lot from 1823 until 1833, when he sold to Fas- 
seu, who was in possession of the same until] 1834, when he 
conveyed to the defendant, who had since continued in posses- 
sion. There was no dispute but that this deed was executed in 
proper form to pass whatever title remained in the town. The 
defendant offered to prove that his fence, at the date of the 
deed to the plaintiff, included part of the lot in controversy, 
and so the same was not vacant. This evidence was excluded, 
and an exception taken. 
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The defendant asked the following instructions, which were 
refused : 

1. The jury is instructed that the instrument read in evi- 
dence by the plaintiff is not the deed of the town of Carondelet. 

2. The jury is instructed that the said instrument is not suf- 
ficient in law to convey any title of the town of Carondelet to 
the land in controversy. 

3. The jury is instructed that the town of Carondelet had no 
authority to sell, under the Ist section of the act of February 
18, 1838, any lots which were not vacant and unoccupied, and 
that any sale or attempt to sell, under that act, a lot actually 
occupied by any person holding adversely to the town of Ca- 
rondelet, was and is a wullity. 

Under other instructions given, there was a verdict for the 
plaintiff. 

T. 7. Gantt, for plaintiff in error. 1. The paper read in 
evidence, purporting to be executed by P. J. Shultz to the 
plaintiff, is not valid to convey any interest of the town of Ca- 
rondelet to the land in controversy. (Rezlly v. Chouquette, 
18 Mo. Rep. 220, and cases there cited.) 2. The act of Feb- 
ruary 13, 1838, conferred on the board of trustees of the town 
of Carondelet the right to sell only the vacant and unoccupied 
lots of Kiler’s survey ; and any sale of a lot held adversely to 
the town was under that act a nullity. (Id. ibid.) 

S. 4. Holmes, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


1. The idea in which the defence of the plaintiff in error seems 
to be conceived, cannot be sustained. That idea is, that the 
execution of a deed for a lot in the town of Carondelet was the 
execution of a naked power ; and, unless all the circumstances 
existed that warranted its exercise, the act was void. It is be- 
lieved that such is not the view to be taken of the act and or- 
dinances under which the authorities of the town proceeded in 
settling the titles and disposing of her vacant and unoccupied 
lots. 
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The act of 13th February, 1833, conferred on the board of 
trustees of the town of Carondelet authority to sell and con- 
vey, in fee, all the vacant or unoccupied lots of ground to 
which the inhabitants of the town had the legal or equitable 
title. This act was passed, not because the property, whose 
sale was authorized, did not already belong to the inhabitants, 
but because it was held in common, and the act was passed to 
enable them to convey it in a corporate capacity. This statute 
conferred no title on any person who had not one previously. 
The power of ascertaining which of the lots were vacant or un- 
occupied, must have been given to the inhabitants. But such 
@ power could not warrant them in disturbing the title of any 
individual which he possessed under any law or ordinance. Sub- 
ject to this qualification, the inhabitants determined which of 
their lots were vacant or unoccupied. If there was a squatter 
on a lot, that would not prevent them from considering it as 
vacant. Public land, on which a settler is seated without au- 
thority, is, nevertheless, regarded as vacant. Under the first 
section of ordinance No. 31, Chouquette, on his own posses- 
sion prior to the year 1832, was not entitled to a lot. He was 
not on the land personally until 1834. Although he may have 
availed himself of a derivative possession, yet he claims under 
those who only conveyed the north-west corner, or quarter of 
block 87. If, in his occupancy of that corner or quarter, he 
encroached on another lot in the same block, the subject of 
this suit, which was apparently vacant or unoccupied, or un- 
claimed, as appeared by Kiler’s survey, such encroachment 
would confer no title under ordinance No. 31. It would not 
rightfully prevent the lot from being considered as vacant by 
the inhabitants. In the case of Rezlly v. Chouguette, 18 Mo. 
Rep. 227, this court held that nothing but bad faith and a wan- 
ton usurpation of power could avoid a deed of the inhabitants 
under the act of the 13th February, 1833 ; that, if the circum- 
stances existed under which they were warranted in acting, no 
error in judgment, no mistaken conclusion of law would be al- 
lowed to invalidate the act. The inhabitants, then, acting on 
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this subject, and having determined that this lot should be sold, 
there is no foundation in law for the plaintiff, claiming under 
them by a subsequent conveyance, to contest, on the ground of 
mistake or misapprehension, the correctness of that determina- 
tion, whether made by the inhabitants or the chairman deputed 
by them. There is no hardship in this on Chouquette, who is 
merely asserting a title acquired from the inhabitants subse- 
quent in date to that of the plaintiff. The law entrusted the 
inhabitants with the authority to sell and compromise their 
titles to the vacant lots in their village. They have done so, 
and in so doing have passed away a title. Now no one claim- 
ing under them subsequently can allege that their judgment was 
erroneously exercised, in coming to the conclusion that a lot was 
vacant. 

2. The question as to the validity of the deed, growing out of 
the form and manner of the execution of it, we consider as set- 
tled by the case of Rezlly v. Chouguette, to which reference 
has been already made. The deed in the present suit was ex- 
ecuted under the third section of the act of 13th February, 
1833. In the case cited, it was under the 4th section of the 
act, and that section provides that the deed under it shall be 
executed in the manner and under the restrictions prescribed by 
the 3d section of the act. Then, if the deeds are alike, as they 
are in respect to the matter to which objections are made, the 
deed under the 3d section must be valid. 

Ordinance No. 19, approved July 15th, 1833, authorizing 
the sale of all the vacant and unoccupied town and out-lots of 
Carondelet, is not preserved in the record of this case ; but as 
no point was made on its absence, its omission cannot vary the 
judgment. The cause has been considered as though it was in 
it. The judgment is affirmed; the other judges concurring. 
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Tue Boarp oF PRESIDENT AND DrrectTors oF THE St. Lovurs 
Pustic ScHoots, Plaintiffs in Error, vs. Hammonn, De- 
fendant in Error. 


1. Margaret Lachaisse presented to the recorder of land titles a claim for 
confirmation. As evidence of her claim, she filed an order of survey by 
the Spanish lieutenant governor of land described as previously conceded 
to her, and the surveyor’s return, stating that he had put her in possession 
of the whole space of vacant land situate between the Iot of Lecompte 
and the land conceded to Clamorgan, bounded on the west by Main 
street. The return further stated that the “half moon,” forming part of 
the fortifications of the town, and situated on the margin of the river, 
was on the eastern end of the lot. The concession of Clamorgan extended 
to the river, and was confirmed to that extent. The concession of Le- 
compte extended to the river, and was confirmed “the usual extent to- 
wards the river.” The claim of Madame Lachaisse was reported by the 
recorder for confirmation, being described under the head of “ quantity 
claimed,” as the “ vacancy between Lecompte and Clamorgan,” and under 
the head of “where situate,” as a “lot in the town of St. Louis,?? and was 
confirmed by the act of April 29, 1816. Held: The confirmation was for 
all the vacant land between Lecompte and Clamorgan, from Main street to 
the river, and not merely of a lot of the usual depth from Main street to- 
wards the river. 


Error to St. Louts Court of Common Pleas. 


This was an action of ejectment for a lot in the city of St. 
Louis, bounded south by Cherry street, west by Main street, 
and east by the Mississippi river, begun by the plaintiffs in er- 
ror in 1840. Itis the same case reported in 8 Mo. Rep. 65, 
where it was reversed and remanded, and now comes here after 
another trial. 

The ground in controversy was within the limits of the town 
of St. Louis as it stood incorporated on the 13th of June, 
1812, and was, in February, 1840, surveyed, designated and 
set apart to the plaintiffs, under the second section of the act 
of congress of May 26, 1824, as land which had been reserved 
for the support of schools by the second section of the act of 
June 18, 1812. 

The defendant’s title was under a confirmation to Margaret 
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Lachaisse, by the act of April 29, 1816, and the only question 
now argued by the plaintiffs in error in this court was as to the 
extent of this confirmation, they claiming that it did not extend 
east to the river, and so did not include a portion of the ground 
in dispute. 

The lot confirmed to Madame Lachaisse was described by 
Recorder Bates, in his tabular report, under the head of 
‘¢ quantity claimed,”’ as ‘* vacancy between Lecompte and Cla- 
morgan,”’ and under the head of ‘‘ where situate” as ‘‘ lot in 
town of St. Louis,” and this was the only matter of description 
in the confirmation itself. As evidence of her claim to a con- 
firmation, Madame Lachaisse had filed with the recorder a peti- 
tion by her to the Spanish lieutenant governor, Delassus, an 
order of survey by the lieutenant governor, and the surveyor’s 
return. The petition was dated November 20, 1808, and stated 
that the petitioner, previously, in 1802, had applied for the 
grant of a lot ‘‘ bounding on Mr. Nicholas Lecompte to the 
north of this village,”? and that application had been made to 
Soulard for the survey, who had put her off with excuses of op- 
position by Lecompte, &c., and she now prayed for an order on 
the surveyor to put her in possession of the lot petitioned for, 
and which had been granted her. 

On the 21st of November, 1803, Delassus issued an order 
that Soulard should notify Lecompte to exhibit his title, and 
upon his failure to do so, that he (Soulard) should survey the 
land (‘‘ ¢erre”’) ‘*by us conceded to the said Madame La 
Caisse in the year 1802.” 

On the 29th of January, 1804, Soulard made his written re- 
turn upon this order, as follows : 

‘¢T, the undersigned, in virtue of the foregoing decree, have, 
on the 15th of January, of this year, put Madame widow La~- 
quaisse in possession of the whole space of vacant land (¢erre). 
at the north of this town, situate between the lot (¢errein) of 
Mr. Nicholas Hebert Lecompte and the land, (¢e77e,) which was 
conceded to Mr. Jacques Clamorgan by the lieutenant gover- 
nor, Don Carlos Dehault Delassus, under date of 28th Novem- 
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ber, 1799, which space of land could not be determined by 
regular survey in consequence of the difficulties which Mr. 
Nicholas Hebert Lecompte encountered in establishing, in a legal 
manner, his rights as to the true extent of the land which he 
occupies, and for want of knowing whether there ought to be 
there a cross street between the lot of the said lady and that of 
the said Nicholas Hebert Lecompte, or whether the same should 
be between that of said widow Laquaisse and the land of Mr. 
Jacques Clamorgan. In faith whereof, we have delivered these 
presents to said lady, for her to use, whenever necessary or rea- 
sonable, for establishing the legality of her rights to the own- 
ership of the whole vacant space existing between the lot of the 
said Nicholas Hebert Lecompte and the land (¢erre) of Mr. 
Jacques Clamorgan, less the cross street which may be fixed by 
authority, whether to the south or to the north of said lot, 
which is (se trouve) bounded on the front by Main street, 
and on its depth by that which shall be determined in this re- 
gard, seeing that the Half Moon, situated on the margin of the 
river, and forming part of the fortifications of this town, is sit- 
uated on the east part of said lot, the whole of right to be sub- 
jected to regular measurement, fixing of land-marks, copy of 
certificate of survey, registry of same, &c., the moment that 
said existing obstacles shall be removed by proper authority. 
St. Louis of Illinois, 29 January of the year 1804. Antoine 
Soulard.” 

The defendant gave in evidence the concessions to Lecompte 
and Clamorgan, both of which called for Main street on the 
west and the river on the east. The concession of Clamorgan 
was confirmed on the 20th of September, 1810. The claim 
of Lecompte was confirmed by the recorder in these words : 
‘¢ Confirmed, the usual extent towards the river, and survey.” 

The defendant.also gave in evidence the concessions to An- 
toine Soulard, Antoine Roy, Emilien Yosti, Hyacinth Egliz 
and Pierre Chouteau of tracts of land lying along the river in 
succession, north of Clamorgan’s tract, and east of the com- 
mon field lots. 
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A. H. Evans and J. C. Brown, surveyors, called as witness- 
es, stated that in surveying the Lachaisse lot, they would run 
to the river. Brown stated that in surveying a lot in that part 
of the town, laid out into squares and surrounded by cross 
streets, if no depth was mentioned, he would go to the depth 
of 150 feet, but would not do so along the river, nor would he 
do so in the vacant space between Clamorgan and Lecompte, 
as it was beyond the limits of the old town. Being asked how 
he would survey the confirmation to Lecompte, he stated that 
he would survey it 150 feet, French measure, from Main street 
towards the river. He would survey a town lot, granted and 
confirmed as such, without any specific calls, to the depth of 
150 feet. A lot east of Main street, without calls, was under- 
stood to be 150 feet. 

The plaintiffs then asked the following instructions, among 
others : 

1. The confirmation by the act of April, 1816, of a lot in 
the town of St. Louis to Margaret Lachaisse, as described in 
the report of the recorder of land titles given in evidence in this 
case, operates as a confirmation of a lot of the ordinary extent 
from Main street towards the river. 

2. If the jury find that the ordinary depth of a lot east of 
Main street was, on the 20th of December, 1803, 150 feet, 
French measure, then the confirmation to Madame Lachaisse is 
limited to that extent. 

These instructions were refused, and the plaintiffs excepted. 

There was a verdict for the defendant, and the plaintiffs 
bring the case to this court by writ of error. The cause was 
submitted at the March term, 1854. Briefs are found on file 
by Edward Bates, for plaintiffs in error, and by Josiah 
Spalding, for defendant in error. 


Scort, Judge, delivered the opinion of the court. 


The plaintiffs in error, both in the court below and in this 
court, maintain that the extent of the lot confirmed to Madame 
Lachaisse is a question of law, arising from the documents in 
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evidence, and in the brief submitted to the court, that is the sole 
question presented for our determination. 

Without expressing an opinion as to the absolute extent of 
the confirmation, under all circumstances, we are led to the 
conclusion that all the land that could be conceded by public 
authority, between Main street and the river, was granted to 
Madame Lachaisse, her northern and southern limits being de- 
fined in her concession. 

It does not appear that there has been any survey of the 
grant to M. Lachaisse, and we are thrown on the concession 
itself and the documents in the cause, in order to aseertain its 
extent. 

On the north, the Lachaisse grant was bounded by Clamor- 
gan, and on the south by Lecompte. Both of these conces- 
sions call for the river as their eastern boundary. Madame 
Lachaisse’s grant was bounded by the concessions themselves, 
and not by the confirmations, which might afterwards be made 
of them. 

As the claim of Lachaisse is confirmed by Recorder Bates as 
a lot, it is contended that it must be of the usual dimensions 
of a lot, 120 by 150 feet. Whatever weight this argument 
might have, under some state of circumstances, it cannot pre- 
vail against the array of facts which attend this case. The 
report of the Spanish surveyor, deputed to survey the conces- 
sion, shows, clearly, that it extended to the river. Its northern 
and southern boundaries are the concessions of Clamorgan and 
Lecompte. Clamorgan’s concession is confirmed to the river. 
Lecompte’s is confirmed to the usual extent towards the river. 
If Lecompte’s confirmation was only 150 feet deep, yet, as 
Clamorgan’s ran to the river and was the northern boundary of 
Madame Lachaisse, and as the Half Moon, which is on the mar- 
gin of the river, is stated in surveyor Soulard’s return, which 
is a part of the evidence of the claim as filed, to be on the lot 
of widow Lachaisse, it is evident, on the face of the claim, still 
that it ran to the river. As the claim comprehended the whole 
vacant space between Clamorgan and Lecompte, and both of 
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these concessions call for the river as the eastern boundary, 
the extent of the confirmation does not depend on what was the 
usual depth of lots. Experienced surveyors, skilled in making 
surveys in this locality, and under similar concessions, express 
the opinion that the claim should be surveyed as extending to 
the river. This, though no evidence for jurors in locating a 
grant, (8 Mar. La. N. S. 695,) yet judges may regard it in 
the formation of their opinions. Under the Spanish govern- 
ment, lots within the town were conceded with the river as a 
front. It was a matter of doubt whether the lot was within or 
without the limits of the old town. Instances were produced in 
which lots exceeding in extent the ordinary size, were conceded 
by the Spanish authorities. 

The judgment is affirmed. Judge Ryland concurs. The 
cause was submitted before Judge Leonard came upon the 
bench. 





Tue City or St. Lours, Appellant, vs. Toney, Respondent. 


1. A confirmation by the act of June 13, 1812, was absolute, depending only 
on the fact of inhabitation, cultivation or possession prior to December 20, 
1803, and was not forfeited by the failure of the claimant to prove up his 
claim under the act of May 26, 1824. 

2. An official survey of a claim confirmed by the act of July 4, 1836, may be 
used as evidence of the locality and extent of the same claim confirmed by 
the act of June 13, 1812. 

3. A confirmation of a lot by the act of June 13, 1812, enured to the benefit 
of the last claimant, where there had been several successive transfers, 
whether before or after the change of government. 

4. A confirmation by the act of 1812 is not limited in extent to the spot ac- 
tually inhabited, cultivated or possessed prior to December 20, 1803, but 
was for the lot claimed. 

5. It seems that the affidavits before the board of commissioners, and recor- 
der of land titles, although not evidence of the fact of inhabitation, culti- 
vation or possession prior to December 20, 1803, might be competent evi- 
dence for some purposes. At all events, a case will not be reversed, because, 
after they were read in evidence without objection, they were not, at the 
close of the case, withdrawn from the jury by instruction. 

6. As to what is an “ out-lot”? within the meaning of the act of 1812. 














ST. LOUIS. 





City of St. Louis v. Toney. 





Error to St. Louts Circuit Court. 


This was an action in the nature of ejectment for about for- 
ty-nine acres of land claimed by the plaintiff as a part of the 
St. Louis common, confirmed by the act of congress of June 
18, 1812, and within Brown’s official survey of said common. 
The defendant claimed title under a confirmation by the act of 
June 13, 1812, by virtue of the inhabitation, cultivation and 
possession prior to December 20, 1803, of Joseph Motard and 
those claiming under him, and also under a confirmation by the 
act of July 4, 1836. 

At the trial, the plaintiff exhibited the following evidence of 
title : 

1. Acts of congress of June 18, 1812, May 26, 1824, and 
January 27, 1831. 

2. Proceedings before the old board of commissioners, and 
before the recorder of land titles under the act of May 26, 
1824, upon the claim of the inhabitants of St. Louis to com- 
mon. 

3. United States survey No. 3125 of the St. Louis common. 

4. Confirmation certificate No. 72, issued by the recorder of 
land titles, and dated May 7, 1851. 

5. Act of the legislature of the territory of Louisiana, ap- 
proved June 18, 1808, authorizing the St. Louis Court of Com- 
mon Pleas to incorporate the town. 

6. Record of the incorporation of the town of St. Louis by 
the St. Louis Court of Common Pleas. 

7. Acts of the legislature of the territory of Louisiana, ap- 
proved January 15, 1813, and January 21, 1815. 

8. Acts of the general assembly of Missouri, approved De- 
eember 19, 1822, January 15, 1831, February 26, 1835, 
March 18, 1835, January 18, 1837, February 8, 1839, Feb- 
ruary 15, 1841, and February 8, 1843. 

9. It was admitted that the land in dispute was within sur- 
vey 3125, and that the defendant was in possession at the com- 
mencement of this suit. 
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The defendant then offered the following evidence : 

1. A deed from Joseph Motard to Patrick Lee, dated No- 
vember 7, 1800, conveying, among other property, ‘‘ upwards 
of seven arpens of land in front by upwards of forty in depth, 
situate in the prairie called Cul de Sac, against the river of the 
mill of Don Auguste Chouteau.”? The granting words of the 
deed are, ‘‘ sold, ceded, transferred and abandoned.”’ It was 
executed before Don Carlos Dehault Delassus, lieutenant goy- 
ernor of Upper Louisiana. 

2. A deed from Patrick Lee to Calvin Adams, dated August 
22, 1808, conveying the same property by the same granting 
words, and executed in the same manner, as the deed last re- 
ferred to. 

3. Petition from Calvin Adams to Delassus, dated January 
20, 1804, praying for an order of survey of the land purchased 
of Lee, with an order ‘‘ signed by Delassus endorsed upon it. 
Also a plat and survey by James Mackay, dated November 16, 
1805, ‘‘of 1840 arpens of land, French measure, situated on 
Mill creek, at a place called Motard’s plantation, and surveyed 
at the request of Calvin Adams as his claim to a settlement 
right by virtue of the act of Congress of March 2, 1805, as 
also by virtue of a purchase from said Motard for a part of 
said claim or tract.” This survey was recorded by Antoine 
Soulard, signing himself ‘‘ Surveyor General Ty. Louisiana,” 
on the 16th of January, 1806. 

An objection to the admission of these documents in evi- 
dence, on the ground that they were dated after the change of 
government, was overruled, and an exception taken. 

4. Proceedings before the old board of commissioners upon 
the claim of Calvin Adams, as assignee of Patrick Lee, to 
1340 arpens of land. The claim was rejected. Also, pro- 
ceedings before the board of commissioners under the act of 
July 9, 1832, and the supplementary act of March 2, 1833, 
which resulted in the confirmation to Joseph Motard, or his le- 
gal representatives, of 280 arpens of land, by the act of July 
4, 1836. These proceedings contained the affidavits of wit- 
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nesses examined before the commissioners to the fact of culti- 
vation and possession by Motard prior to the change of gov- 
ernment, and that the land so cultivated was outside of the 
fence of the St. Louis common, as it then ran, and were read 
in evidence without objection at the time. 

5. United States survey No. 3182 of the 280 arpens con- 
firmed to Motard or his representatives by the act of July 4, 
1836. 

This survey was objected to by the plaintiff, on the ground 
that, being a survey of a confirmation by the act of 1836, it 
was incompetent evidence against the plaintiff’s title. 

6. A deed from Calvin Adams to David Musick, dated Jan- 
uary 22, 1808, for 1840 arpens, described as claimed by 
Adams, in part, as a settlement right, and in part by purchase 
from Patrick Lee. The defendant showed a derivative title 
under David Musick. 

T. Oral evidence that prior to December, 1803, Joseph Mo- 
tard, who himself resided in the village of St. Louis, had ser- 
vants upon and cultivated a part of the tract of 7 by 40 ar- 
pens, which includes the land in dispute, and that it was after- 
wards cultivated by Calvin Adams and those claiming under 
him, from 1807 down to the commencement of this suit; and 
also evidence tending to show that said tract was a part of the 
Cul de Sac common fields, and was outside of the old inclosure 
of the St. Louis common. 

The plaintiff, in rebuttal, gave evidence tending to show that 
said tract of 7 by 40 arpens was not a part of the Cul de Sac 
common fields, and that a part of it was inside of the old ia- 
closure of the St. Louis common. 

The following instructions asked by the defendant were giv- 
en, to which the plaintiff excepted : 

1. If the jury find from the evidence that the tract of T by 
40 arpens surveyed to Motard is located adjoining or near the 
former town of St. Louis, or the common fields in, adjoining or 
belonging to the same, and that the same, or some part there- 
of, was, prior to 20th day of December, 1803, inhabited, cul- 
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tivated or possessed by the said Joseph Motard, and those claim- 
ing under him, and that the defendant is in possession of a 
part of said tract or lot of 7 by 40 arpens, deriving title from 
said Joseph Motard, and that Joseph Motard, prior to the 
time last mentioned, had his residence in the said town of St. 
Louis, and by himself, his servants or agents, occupied, pos- 
sessed and cultivated the said tract, or some portion thereof, as 
a farm or lot in the vicinity of said town, then the jury are 
instructed that the lot of 7 by 40 arpens is an out-lot, within 
the true intent and meaning of the act of the 13th of June, 
1812, and the defendant is, upon that state of facts, entitled 
to a verdict. 

2. A common field lot, within the meaning of the act of (as 
described by our Supreme Court) June 13th, 1812, is a lot in 
the neighborhood of one of the villages or towns enumerated in 
said act, used by an inhabitant of said town or village for 
purposes of cultivation. Said common field lots being in the 
form of parallelograms, and usually forty arpens in depth and 
one or more arpens in width, lying adjacent to each other in the 
same general range of lots. It is not essential, to constitute a 
common field lot, that there should have been any written grant 
or official survey thereof. 

3. If, therefore, the jury find from the evidence, that Jo- 
seph Motard, prior to the 20th of December, 1803, was an in- 
habitant of the town of St. Louis, and before that day inhabi- 
ted, cultivated and possessed an out-lot or common field lot, 
claiming the same as owner, and that said Motard or any per- 
son or persons who had acquired his right, title and claim to 
said lot, continued to claim said lot down to the 13th of June, 
1812, and that the land in dispute is included within the boun- 
daries of said lot, the plaintiff is not entitled to recover in this 
case. 

The following instructions asked by the plaintiff were re- 
fused : 

1. The act of 1824 required all private claimants of town or 
village lots, out-!ots or common field lots, under the act of 13th 
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June, 1812, to appear before the recorder of land titles within 
eighteen months of the 26th May, 1824, and prove the facts of 
inhabitation, cultivation and possession, and the extent and 
boundaries of their claims. Those who did not comply with 
this provision are barred of all benefit of the act of 13th June, 
1812. 

2. The act of May 26, 1824, required all private claimants 
of town or village lots, out-lots, or common field lots, under 
the act of the 13th of June, 1812, on the ground of cultiva- 
tion, inhabitation or possession, prior to the 20th December, 
1803, to proceed within eighteen months after the 26th May, 
1824, to designate their said lots, by proving before the recor- 
der of land titles the fact of inhabitation, cultivation or pos- 
session, and the boundaries and extent of their claims. Those 
who did not comply with this provision are barred of all bene- 
fit of the act of 138th June, 1812, and a survey made by the 
surveyor general, under the act of May 26, 1824, of the St. 
Louis common, cannot be impeached by a private claimant, who 
failed to make proof, as aforesaid, before the recorder of land 
titles, within eighteen months after the passage of the act of 
26th May, 1824, as prescribed by that act. 

3. If any person claimed a lot of ground by virtue of in- 
habitation, cultivation or possession, under the act of 13th 
June, 1812, then the act of 26th May, 1824, required that the 
fact of such inhabitation, cultivation or possession, and the 
boundaries and extent of such claim, should be proved before 
the recorder of land titles during the years 1824 and 1825, to 
enable the surveyor general to distinguish the private from the 
vacant lots, &c.; and no such steps having been taken by 
Motard or his representatives, or any other person, under the 
act of 1824, nor any authoritative location or survey of the 
land made at any time, as confirmed by the act of 1812, the 
evidence given in this case will not enable the defendant to re- 
sist a recovery by the plaintiff. 

4, The jury is instructed that, there having been no con- 
cession, nor grant, nor survey, nor permission to cultivate or 
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possess the land claimed by the representatives of Joseph 
Motard, issued to said Motard, or Patrick Lee, or Calvin 
Adams, under the French or Spanish government or author- 
ities, and no location of said claim under the French or Span- 
ish government, and no proof having been made at any time 
by Joseph Motard, or those claiming under him, nor by any 
other person, of any inhabitation, cultivation or possession, or 
of the location or extent of said claim, either under the provi- 
sions of the act of 13th June, 1812, or any act supplementary 
thereto, before the United States recorder of land titles, or other 
United States authority, and there having been no survey or 
location of said land by or under the provisions of said acts, 
by any rightful authority, the defendant cannot now avail him- 
self of any merely parol evidence to locate said claim, and prove 
inhabitation, cultivation or possession thereof, so as to entitle 
himself to a confirmation by virtue of the act of June 13, 
1812. 

5. The survey made by the United States, number 3125, 
taken in connection with the acts of 13th June, 1812 and May 
26, 1824, is equivalent to a patent from the United States to 
the inhabitants of St. Louis, granting them the land described 
and embraced in said survey. 

6. Survey No. 3125, being the survey of the St. Louis com- 
mon by the authority of the United States, is conclusive evi- 
dence in this case, of the true location, extent and boundaries 
of the St. Louis common. 

7. The survey No. 8182, given in evidence by the defend- 
ant, is no evidence of the location, extent or boundaries of any 
tract of land confirmed by the act of 13th June, 1812, or any 
act supplementary thereto, but only of the location, extent and 
boundaries of a tract of land confirmed by the act of the 4th 
July, 1836. 

8. The defendant cannot resist a recovery in this action by 
virtue of any title derived under the act of July 4, 1836. 
The survey of the common, made between November 2, 1832, 
and 13th May, 1883, and given in evidence by the plaintiff, is 
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conclusive against all title to the premises in controversy under 
the act of July 4, 1836. 

9. The jury is instructed, that, if they believe from the evi- 
dence that Joseph Motard executed and delivered the deed 
given in evidence by the defendant, dated 7th November, 1800, 
then there was no confirmation to said Motard by the act of 
18th June, 1812, as to the land described in said deed. 

10. The jury is further instructed that, if they believe that 
Patrick Lee executed and delivered to Calvin Adams the deed 
given in evidence by the defendant, dated 22d August, 1803, 
then there was no confirmation to Patrick Lee by the act of 13th 
June, 1812, of the land described in said deed. 

11. The jury is further instructed that, unless they believe 
from the evidence that Calvin Adams, in the interval between 
22d August, 1808, and 20th December, 1803, inhabited, cul- 
tivated or possessed the land described in said last mentioned 
deed, then there was no confirmation to him of the land descri- 
bed. therein, by the act of 13th June, 1812. 

12. The jury is further instructed that, if Calvin Adams, on 
the 22d January, 1808, in good faith, executed and delivered 
to David Musick the deed to him of that date, read in evidence 
by defendant, there could be no confirmation to said Adams, 
under the act of 18th June, 1812, of the premises therein de- 
scribed. 

13. The statute of limitations did not begin to run against 
the plaintiff in this cause prior to the 18th day of May, 1833, 
the date of the survey of the common of St. Louis. 

14. The statute of limitations did not begin to run against 
the plaintiff in this cause prior to the 27th January, 1831. 

15. The term out-lot was not known to the laws applicable 
to the land in the territory of Missouri, until after the act of 
congress of the 13th June, 1812, and no lot or parcel of land 
can be an out-lot, within the meaning of the law, in regard to 
which no proof has been offered before any recorder of land 
titles, or other United States authority, since the said 13th 
June. 
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16. There is no evidence in this cause tending to show that 
the farm of Motard was an out-lot. 

17. The act of congress of 13th June, 1812, confirmed only 
so much land as was inhabited, cultivated cr possessed by the 
claimant prior to the 20th December, 1803, where such claim 
was not definitely located and bounded. 

17. The affidavits of the witnesses, as contained in the copies 
of the proceedings of the board of commissioners, and of the 
recorder of land titles, read in this cause, are not evidence in 
the case of the facts therein stated. 

19. The title to the land described and embraced in survey 
3125, given (as supposed in instruction No. 5) to the inhabi- 
tants of St. Louis, was vested in the city of St. Louis, by the 
several acts of the legislature of Missouri, read in evidence. 

The court, of its own motion, gave to the jury the two fol- 
lowing instructions : 

1. By the several acts of congress and of the state of Mis- 
souri, read in evidence, in connection with survey No. 3125, 
plaintiff has succeeded to all the rights of the inhabitants of 
said St. Louis, in and for the land embraced and described in 
the said survey. 

2. The jury are instructed that no defence arising under the 
statute of limitations has been established, and the same will 
therefore be disregarded by them. 

There was a verdict for the defendant, and the plaintiff 
brought the case here by writ of error. The cause was argued 
at the October term, 1854, by Mr. Podk, for plaintiff in error, 
and by Mr. Geyer, and Mr. Shepley, for defendant in error. 


Scort, Judge, delivered the opinion of the court. 


The principal question involved in this controversy has, dur- 
ing its pendency, been determined by the Supreme Court of 
the United States, in the case of Guztard et al., v. Stoddard, 
(i6 Howard, 494.) That case settled that a confirmation by 
the act of the 13th June, 1812, was absolute, depending only 
on the fact of inhabitation, cultivation or possession prior to 
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the 20th December, 1808 ; and that it was not necessary for 
the confirmee to have received from the Spanish government a 
grant or survey, or permission to occupy or cultivate the land 
claimed ; that the act of 26th May, 1824, requiring claimants 
to designate their lots by proving the facts therein specified, 
imposed no forfeiture for a failure to comply with its terms, 
nor were the claims, as confirmed by the said act of 1812, in 
any way impaired by such omission; but claimants might still 
establish their titles by parol evidence of those facts, for which 
they were confirmed by the said act. 

The main question in the cause having been determined by 
that tribunal, whose judgments in matters involving the con- 
struction of the laws of the United States are conclusive, we 
will proceed to examine some other points presented to our con- 
sideration, necessary to a final determination of this contro- 
versy. 

The case above referred to disposes of the 1st, 2d, 3d, 4th 
and 15th instructions asked by the plaintiff and refused, and 
the others will be reviewed in their numerical order. 

There was no error in refusing the fifth instruction, because 
it contains no reference to the act of 27th January, 1831, along 
with the other acts mentioned, without the aid of which it is 
conceived that the city cannot maintain a suit for the com- 
mon. (Les Bois v. Bramell, 4 Howard, 469.) 

Instruction numbered six was properly refused, as it main- 
tained that a confirmation and survey under the act of 1812, 
was a better title than a confirmation under the same act, with 
proof of inhabitation, cultivation or possession, which is con- 
trary to the doctrine asserted in the case of Guittard v. Stod- 
dard, above referred to. 

The seventh instruction, in relation to survey No. 3182, 
which was a survey of the Motard claim, as confirmed by the act 
of July 4, 1836, was too general in its language, as the effect 
of it was to deprive that survey of all validity whatever, taken 
disconnected with the act of July 4th, 1836. Whereas, it is 
conceived that that survey is evidence of the locality of the 
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claim of Motard, under whatever law it is regarded. The claim 
under which the defendant held was recognized by the Spanish 
lieutenant governor, in witnessing its several transfers. That 
claim, it is alleged, was confirmed by the act of 1812. The 
same claim was afterwards presented to a board of commis- 
sioners, and was by them confirmed. It was then surveyed under 
the authority of the laws of the United States, by virtue of this 
last confirmation. Now it is conceded that a confirmation under 
the act of 1836, and a survey thereupon, is an inferior title to 
a confirmation and survey under the act of 1812. But what 
principle is violated by the use of the survey under the act of 
1836, as mere evidence of the locality of a claim under the act 
of 1812? Itis an authoritative act of a public officer. As 
such, it was referred to by the plaintiff in her petition to desig- 
nate a boundary of the land sued for. Of itself, it conferred 
no title. It was not given in evidence with any declaration that 
it had any such effect, but simply guantum valeat valere’ po- 
test. If two claims are for the same tract of land, why should 
not the location of it under one of them be used indiscriminately 
for showing the land claimed ? 

Complaint is made for the refusal of the eighth instruction, 
as it contained a correct legal proposition and was relevant, 
The case as made by the instructions given for the defendant 
did not turn on any title derived under the act of July 4, 
1836, but rested for its validity on the act of 1812, and the 
proof of the facts thereby required. The refusal, therefore, 
of the court to grant it would not be apt to affect injuriously 
the rights of the plaintiff. But this is no answer to the objec- 
tion. The first proposition contained in that instruction was 
undoubtedly the law as established by the decisions of the Su- 
preme Court of the United States in the cases of Muckay v. 
Dillon, and Les Bots v. Bramell, (4 Howard, 421 and 449.) 
These cases fully maintain that a confirmation and survey of 
the commons, under the acts of 1812 and 1824, is a superior 
title to any derived by confirmation and survey under the act of 
July 4, 1836. The last clause of the instruction under exam- 
17—xxI. 
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ination would make the survey alone, disconnected with the 
acts of 1812 and 1824, conclusive. When a party seeks to 
reverse a judgment for the refusal of an instruction, the refu- 
sal of which, it is claimed, might possibly have injured him, and 
when the judgment might well stand consistently with the 
hypothesis assumed in the instruction refused, and by the in- 
structions given was made to stand on a different hypothesis 
altogether, that instruction must be omni exceptione majore. 

The ninth, tenth, eleventh and twelfth instructions required 
the court to declare, as law, that the claimant, under the act 
of 1812, must be the same person who cultivated the lot prior 
to the 20th December, 1803; that the act of 1812 is only 
available to those who continued to retain their claims arising 
under the Spanish government, until the date of its passage. 
It is clear that, if a claim was abandoned, it had no existence 
at the date of the act, and could not, therefore, be confirmed. 
But it is conceived that a claim, whether it was transferred be- 
fore or after the change of government, was not affected by 
any disposition made of it. If the inchoate right, commencing 
under the Spanish government, continued in existence until the 
act of 1812, it was confirmed without regard to the number of 
alienations to which it had been subjected, and enured to him 
who was entitled to it, whether he claimed by purchase or de- 
scent. The confirmation was to the original claimant or his 
legal representatives, without regard to the date of the aliena- 
tion. This, it is believed, has been the uniform interpretation 
of the act. The construction contended for by the plaintiff 
would leave most of the claims in existence at the date of the 
act unconfirmed. 

The thirteenth and fourteenth instructions relate to the stat- 
ute of limitations, about which there is no controversy. 

The subject of the sixteenth instruction will be considered in 
connection with the instructions given for the defendant. 

The seventeenth instruction is in these words: ‘‘ The act of 
congress of the 13th June, 1812, confirmed only so much land 
as was inhabited, cultivated or possessed by the claimant prior 









































MARCH TERM, 1855. 





City of St. Louis v. Toney. 





to the 20th December, 1803, where such claim was not defi- 
nitely located and bounded.”” The claims contemplated by the 
act of 1812 must have had existence under the Spanish gov- 
ernment. The claim of Motard was recognized by the Spanish 
authorities. It was seven by forty arpens, lying in the Cul de 
Sac fields, against Little river. There seems as much definite- 
ness here as in many claims confirmed by the act of 1812, and 
it has never been thought that the rights of claimants, in such 
cases, were limited to the spot actually inhabited or cultivated. 
Such a view is contradicted by the prevailing opinion in rela- 
tion to this subject. Itis not the possession that is confirmed 
by the act, but the right and claim to a lot inhabited, cultiva- 
ted or possessed prior to the 20th December, 1803. Posses- 
sion is the evidence of the existence of a claim, but not of the 
entire extent of it—at least not the only evidence. The extent 
of a claim resting on no grant nor concession, but on matters 
in pais, would be a very proper subject for the consideration 
of a jury. No documentary evidence or authoritative location 
or ascertainment of boundaries was a pre-requisite to a con- 
firmation under the act of 1812. (Guztard v. Stoddard, 16 
Howard.) There was evidence in the record of the extent of 
the claim of Motard. 

The eighteenth instruction relates to the affidavits of witness- 
es, as contained in the copies of the proceedings of the board of 
commissioners, and of the recorder of land titles, read in evi- 
dence, and asks that the jury be directed that they are not evi- 
dence in this case of the facts therein stated. The plaintiff 
read a portion of these depositions, on her part, without objec- 
tion. That must have been done with some view. They must 
have been regarded as evidence for some purpose. It is clear 
that they were not evidence for the purpose of establishing the 
fact of inhabitation, cultivation or possession, as required by 
the act of 1812, on the part of the defendant, and should not 
have been listened to by the jury for any such purpose. But 
the instruction is not thus limited in its operation. In its 
scope, it would deprive the affidavits of all efficacy for any pur- 
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pose whatever. If the affidavits are not evidence of the facts 
in them stated, then they would be no evidence at all; no use 
could be made of them as evidence. The directions as to the 
effect of evidence should be given at the time it is delivered. 
The course adopted by the plaintiff might lead to surprise. If 
evidence is permitted to be introduced without objection, and 
the party producing it lets it remain with the jury until the case 
is closed, and then, by instruction, seeks to avoid the effect of 
it, his adversary might be deprived of testimony which might 
otherwise have been supplied. We are not prepared to say that 
the affidavits are evidence for no purpose. They have been 
used to give locality to a claim without objection, and we see 
no reason why they might not have been so used in the case 
before us. 

The instructions given at the instance of the defendant, de- 
fining an out-lot within the meaning of the act of 1812, are 
complained of as not being in conformity to law. It is main- 
tained that an out-lot, within the terms of the act, must be both 
adjoining and belonging to the town or village of which it is an 
appurtenant ; or, if not so, it must at least be shown to be ad- 
joining the town, or a civil dependency appurtenant to it. It 
has been said that the question as to what is an out-lot, is a 
mixed question of law and fact. But it appears to me, that 
subject to the control in granting a new trial, it is mainly a 
question for a jury. No court, by a prospective definition, can 
embrace all the lots which would come under the class of ‘ out- 
lots.” Each lot must depend on the evidence in relation to it, 
in order to its classification. It is obvious that it is not neces- 
sary that a lot should touch the town to make it an out-lot. If 
it is adjacent to the common fields, it is near the town, as the 
common fields must, in the words of the act, be adjoining and 
belonging to the town. That the lot was cultivated by an in- 
shabitant of the town, is some evidence of its dependence, or of 
ats belonging to it. The fact that the claimant must be an in- 
chabitant of the town, in order to be entitled to a confirmation, 
does not deprive this circumstance of its weight, in showing that 
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the lot was a dependency, taken in connection with its contiguity 
to the town. The plaintiff claims the land in controversy as a 
part of a civil dependency of the ancient village. On its being 
such, her right to maintain her action depends. It must be 
adjoining and belonging, in order to be commons. [If it is suf- 
ficiently adjoining and belonging to be commons, why not so to 
be an out-lot; for it is only necessary that a lot should be ad- 
joining and belonging to the town, to be an out-lot in the words 
of the law. In our opinion, there was nothing in the instruc- 
tions given on the subject of what constituted an out-lot, to in- 
duce us to disturb the judgment, considering the subject of the 
action instituted by the plaintiff. 

Judge Ryland concurring, the judgment will be affirmed. 
Judge Leonard was not upon the bench when the case was 
heard. 


THE State, Respondent, vs. Pace, Appellant. 


1. It is within the discretion of a court, at the close of the evidence in a crim- 
inal case, to limit the time to be occupied by the defendant’s counsel in ad- 
dressing the jury ; and the supreme court will not interfere unless the dis- 
cretion has been manifestly abused. (Scott, J., dissenting, holding that’ 
the time could not be limited in advance.) 


Appeal from Washington Circuit Court. 
C. Jones, for appellant. 
RyLanD, Judge, delivered the opinion of the court. 


The defendant was indicted for trespassing on a sixteenth 
section of land in Washington county. After the case was 
closed on both sides, the court stated that defendant’s counsel 
could only address the jury for thirty minutes, and afterwards 
stated that the defendant’s counsel could only address the jury 
for fifteen minutes. The defendant’s counsel objected, and 
excepted to this ruling of the court. 
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The defendant’s counsel then addressed the jury, and the 
court held a watch, and after a short time, announced that the 
counsel had spoken fifteen minutes, and must stop ; the counsel 
thereupon stopped, and the jury retired. 

They afterwards returned with a verdict of guilty, and as- 
sessed the defendant’s fine at one hundred and sixty dollars. 
The fine was afterwards reduced by the court to one hundred 
dollars. Motions for new trial and in arrest of judgment being 
made and overruled, the defendant brings the case here by ap- 
peal. 

The only question of any importance appearing on the re- 
cord arises upon the refusal of the court to let defendant’s 
counsel speak to the jury longer than fifteen minutes. 

Can the Circuit Court limit the time in which a defendant’s 
counsel shall address a jury in a criminal case? By the 13th 
article, section 9, of the state constitution, it is declared that, 
‘¢ in all criminal prosecutions, the accused has the right to be 
heard by himself and his counsel.”” Now, in the nature of 
things, there must be some discretion left with the courts who 
have criminal jurisdiction in this matter. How long has the ac- 
cused and his counsel a right to consume the time of the court 
in their exercise of this right? There must be a limit to it as 
to duration. The right to be heard exists ; it cannot be taken 
away ; nor can the court deny this right, as was done in Ward’s 
case, in Virginia, reported in 3 Leigh. But there is also an 
inherent right in courts of justice to control and restrain the 
acts of parties and counsel and officers while engaged in the 
administration of justice before them. The courts must take 
care not to abuse these zights on the one side nor on the other. 
There are cases in which the time necessary to a proper and fair 
elucidation of the matters involved in the prosecution, must be 
greater than in others. The courts must not, then, arbitrarily 
cut down the time in all cases to a certain limit. They must 
exercise proper discretion in such matters, granting longer or 
shorter time, as the intricacy, mass of matter, nature of offence, 
and the means or circumstances on which the defence may 
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rest, may seem to require. This court will not countenance any 
act of the lower courts which may seem to owe its origin to mere 
caprice or arbitrary power, or wanton oppression. Nor, on the 
other hand, will we lend a,willing ear to support thescomplaints 
of obstinate and wilful or capricious opposition to the orders of 
the courts, made for advancement and completion of the busi- 
ness before them. 

The record before us shows first the allowance of thirty min- 
utes, then the reduction of this to fifteen minutes. We can 
not say that this is an abuse of the discretionary power of the 
court. There may be a reason for this. The improper waste 
of the time of the court, or the urgent pressure of important 
business on the docket, or the improper opposition and beha- 
vior of the counsel—unnecessarily troublesome and vexatious— 
all may have their operation, or the plain and obvious statement 
of the facts of the case in evidence may not have required 
longer time, in the opinion of the court, for the defence, than 
fifteen minutes. At all events, we will not presume the court 
below did wrong ; and we cannot say that it did not allow the 
defendant to be heard by his counsel. 

This matter of limiting the time to be occupied, in the prose- 
cution of causes before courts of justice, is of very ancient ori- 
gin. It is found among the Greeks, and was carried thence to 
Rome. The Greeks had their instruments by which they meas- 
ured time in the halls of judicature. The clepsydra was used. 
It was an instrument by which they measured time by means of 
the flowing of water through it, and so frequent and common 
was the practice of limiting the time to the speakers by water 
flowing through these instruments, that the word water was used 
metaphorically for time. When a speaker was allowed to speak 
so long, they said he was allowed so much water. The Greeks 
had an officer in their courts of justice, whose duty it was to 
watch this measuring of time, and when a certain amount was 
allotted to a speaker, if there were any documents to be read 
during his speech, the time the reading of such documents con- 
sumed was not to be estimated as any part of what had been 
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allotted to him; therefore, this officer, whose station was near 
the clepsydra, stopped the water while the documents were be- 
ing read. (The orator did not waste his water in reading docu- 
ments. nae “ner, 

Pliney tells us that he was allowed ten large amphore of 
water once, and so important was the cause in which he was 
engaged, that the judges added four more to the amount. He 
says he spoke five hours. He tells us, likewise, that he himself 
used to allow the accused as much water as he wanted. 

The tribune of the people, Titus Sabienus, only allowed half 
an hour to Cicero to speak in defence of Caius Rabirius, when 
he was prosecuted for murder. This, too, on an appeal from 
the judgment of the Duumviri to the people. The orator com- 
plained of being cramped by the narrow space of time: ‘¢ for, 
though it would be nearly enough to make the defence for his 
client, it would not be enough for preferring the complaints he 
had a right to bring forward.”? ‘‘I have spoken the time al- 
lowed me,”’ he said, when about to conclude. And in no part 
of the monument erected by his genius to its own immortality, 
will you find a more polished or more brilliant gem than this 
half hour’s work. 

We conclude, therefore, that a quarter of an hour allowed 
to a modern orator, in a petty case of cutting down timber on 
the school lands, cannot be considered as an inhibition to be 
heard in defence of his client. The judgment is affirmed, 
Judge Leonard concurring. 


Scott, Judge. Ido not concur in the opinion of the ma- 
jority of the court. Our bill of rights declares that, ‘*in all 
criminal prosecutions, the accused has the right to be heard by 
himself and Azs counsel.”? Now it is obvious that this right is 
worth nothing, if a court, by a rule beforehand, may limit the 
time during which counsel may speak. The time requisite to 
make a defence is so dependent on circumstances, that it can- 
not be ascertained before the defence is begun. The limiting 
of the time is assuming by the court a knowledge of all possi- 
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ble grounds on which a defence may be placed, and determin- 
ing the time necessary to express them. One counsel may give 
utterance to his thoughts with much more rapidity than another. 
Counsel may know jurors, and whilst it is only necessary to 
hint a matter in order to be comprehended by some of them, to 
convince others it may be necessary to be a little tedious, and 
to use some repetition. If counsel can be limited by the court 
to the time given in this case, no member of the profession 
would condescend to use it, or if he did, the only use that 
could be wisely made of it would be to excite the sympathy of 
the jury for the accused, in being deprived of the right of ma- 
king a defence—a right which is secured to him by the consti- 
tution. No counsel would make the attempt to convince in 
fifteen minutes a jury of twelve men, in a case in which an ar— 
gument was necessary. While I deny the power in the court 
to limit beforehand the duration of the defence to be made for 
one accused of crime, I fully admit that courts, in criminal 
trials, as well as in all others, have a right to control counsel in 
making defences. They will not suffer the right of speaking to 
be abused, and the time of the court unnecessarily consumed ia 
arguments which have been sufficiently repeated, or used in any 
other manner calculated to impair the respect due to the admin- 
istration of justice. But this control is to be exercised on the 
circumstances as they transpire, and it is not for man, in his 
weakness, to declare, before a defence is begun, how long it 
should be reasonably continued. Ifa court can limit the time 
of speaking to fifteen minutes, it can take away the right of 
making a defence ; for, I repeat it, that no counsel, who had 
any regard for his reputation, would attempt to make a defence 
in fifteen minutes, in a case in which it was really necessary to 
make one. This opinion is not without authority to sustain it. 
(Commonwealth vy. Ward, 3 Leigh, 758. ) 
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Tue State, Appellant, vs. Kennon, Respondent. 


1. Under the second section of the act concerning “lotteries,”? (R. C. 1845,) 
an indictment which charges the defendant with selling “ tickets in a de- 
vice in the nature of a lottery, called a raffle,” is sufficient. It is not 
necessary that the words “ lottery ticket’? should be used. 


Appeal from St. Louis Criminal Court. 


The indictment, which was quashed by the court below, is 
set out in the opinion of Judge Ryland. 

H. A. Clover, for the State. 

Cline § Jamison, for respondent. 


RyLanp, Judge, delivered the opinion of the court. 


The question here involves the sufficiency of the indictment. 
This indictment is as follows : 

‘<¢ State of Missouri, county of St. Louis. St. Louis Crim- 
inal Court—January term, 1854. The grand jurors, &c., upon 
their oath present, that Frederick A. Kennon, late, &c., on, 
&c., at, &c., unlawfully did sell divers, to-wit, ten tickets in a 
certain device in the nature of a lottery, called a raffle, to cer- 
tain persons to the jurors aforesaid unknown, for the price and 
sum of three dollars for each of said tickets, and which said 
raffle was then and there created for the purpose of disposing 
of a farm of land, a piano, and divers other property, the de- 
scription of which is unknown to the jurors,” &ec. 

The defendant appeared and moved to quash the indictment, 
because it contains no offence under the statute ; 2d, because the 
statute makes it penal to sell ‘‘ lottery tickets” in any lottery 
or device in the nature of a lottery, and the indictment charges 
the defendant with ‘‘ selling tickets” and not ‘ lottery tickets,” 
and is therefore defective and void. The Criminal Court sus- 
tained the motion, quashed the indictment, and the circuit at- 
torney excepted, and brings the case here by appeal. 
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The indictment is found upon the following section of the 
statute of 1845, concerning lotteries : 

‘¢ Sec. 2. Any person who shall sell or expose to sale, or 
cause to be sold, or expose to sale, or shall keep on hand for 
the purpose of sale, or shall advertise or cause to be advertised 
for sale, or shall aid or assist, or be in any wise concerned in 
the sale or exposure to sale of any lottery ticket or tickets, or 
any share or part of any lottery ticket in any lottery, or device 
in the nature of a lottery, within this state, &c., being convicted 
thereof shall pay,” &c. 

The indictment charges the sale of ‘* tickets in a certain de- 
vice in the nature of a lottery, called a raffle.” The defend- 
ant’s counsel insists that the offence is not properly charged ; 
it consists of the sale of ‘lottery tickets,” in a device in the 
nature of a lottery, and not ‘‘ tickets” in such device, and for 
this defect, that the motion to quash was well sustained. 

The circuit attorney, on the contrary, maintains that the 
charge is sufficient, and is properly set forth; that to say 
‘¢ lottery tickets” in a certain device in the nature of .a lottery, 
would ex vz termini, be absurd; such tickets could be only 
tickets in a device in the nature of a lottery, and not lottery 
tickets. 

We do not feel disposed to give countenance to nice, critical, 
verbal distinctions in construing statutes to suppress vice and 
immorality. Substantial descriptions of the offence making the 
misdemeanor, in the manner it is created by statute, will an- 
swer. Where the proof can sustain the saje of tickets in a lot- 
tery, it would be best to charge, nay, necessary to charge the 
sale to be of ‘* lottery tickets ;”? but where the device zs one 
in the nature of a lottery, it is proper to describe the tickets 
not as being ‘ lottery tickets,’ which, literally, they are not, 
but as ‘‘tickets in a device in the nature of a lottery.” 
Whether a raffle be such a device depends upon what consti- 
tutes and makes it. Mr. Webster defines the word raffle, when 
used as a verb, to mean ‘‘ to cast dice for a prize, for which 
each person concerned in the game lays down a stake, or 
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hazards a part of the value, as to raffle for a watch.” Word 
used as a noun to mean, ‘* a game of chance, or lottery, in 
which several persons deposit a part of the value of the thing, 
in consideration of the chance of gaining it. The successful 
thrower of the dice takes or sweeps the whole.” 

In South Carolina it was held, contrary to the opinions of 
Judges Nott and Cheves, that a raffle of watches or other ar- 
ticles is not a lottery, in the sense of the act of 1762, and an 
indictment will not lie under that act. That act is as follows: 
‘¢ Whereas, many persons havé presumed to set up lotteries un- 
der the denomination of sales of houses, lands, plate, jewels, 
goods, wares, merchandise and other things by chances, which 
practices are highly prejudicial to the public and to the trade of 
the province, and tend to defraud his majesty’s subjects ; there- 
fore, be it enacted, that all and every person or persons what- 
soeyer, who, at any time after the passing of this act, shall 
publicly or privately erect, set up, or expose, to be played, 
drawn or thrown at, or shall cause or procure to be erected, set 
up, exposed, to be played, drawn or thrown at, any lottery, 
under the denomination of sales of houses, lands, plate, jewels, 
goods, wares, merchandise or other things whatsoever, or for 
money, or by any undertaking whatsoever, in the nature of a 
lottery, by way of chances, either by dice, lots, cards, balls, 
numbers, figures or tickets ;” and, after enumerating other of- 
fences, concludes with imposing a penalty of £1000 proclama- 
tion money. Here the expression, ‘‘ any undertaking whatso- 
ever in the nature of a lottery,”” appears equally as broad as 
ours: ‘‘ any lottery or device in the nature of a lottery.” I 
think the majority of the court in South Carolina were too rigid 
in their construction of their statute, and that Justices Nott and 
Cheves held the better opinion, 

In our opinion, then, the court erred in quashing this indict- 
ment ; its judgment is therefore reversed, and the cause re- 
manded ; and the point, as to whether a raffle be in the mean- 
ing of our statute, is left to be raised in the court below upon 
the facts as they turn out in proof. The other judges concur. 
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THE State, Appellant, vs. Woopwarp, Respondent. 


1. See State v. Kennon, ante. 

2. The supreme court will not interfere with the discretion exercised by an 
inferior court in quashing one or more bad counts in an indictment, al- 
though it would not have been bound to quash. In this state, the practice 
of quashing bad counts and allowing good ones to stand, is permitted. 


Appeal from St. Louis Criminal Court. 


Woodward was indicted under the 2d section of the act con- 
cerning ‘‘ Lotteries.” (R. C. 1845.) The indictment con- 
tained four counts. The first count charged that the defend- 
ant, on, &c., at, &c., ‘did unlawfully sell to divers persons 
unknown to the jurors aforesaid, tickets in a certain device in 
the nature of a lottery, called a raffle, which said raffle embra- 
ced certain books and other property to the value of five hun- 
dred dollars, and the value of which tickets was two dollars and 
fifty cents, against the peace and dignity of the state.” 

The other three counts it is unnecessary to set out, as they 
were admitted to be bad. A motion to quash was filed by the 
defendant, which was sustained as to the last three counts, 
and overruled as to the first. Subsequently, a motion to quash 
the first count was sustained. The state excepted, and ap- 
pealed to this court. 

Clover, (circuit attorney, ) for the state, that the first count 
was good, cited 8 Mo. Rep. 612. 3 Denio, 99. 23 Wend. 
420. 6N.H. Rep. 53. 5 Pick. 41. 

Cline §& Jamison, for respondent. I. The quashing of the 
2d, 3d and 4th counts, being unexcepted to by the state, had 
the effect to quash the entire indictment. (1 Chitt. Crim. 
Law, 168, 204. 3 Bacon’s Abr. 574. Minor’s Ala. Rep. 
28.) IL. The first count was bad. 1. A rafile is not a lot- 
tery. (2 Const. Rep. 128.) 2. The number of tickets sold, 
and value of each should have been stated. (Aing v. Mar- 
shall, 2 Kebl. 594. 1 Strange, 497. 5 Coke’s Rep. 35. 2 
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Ld. Raym. § 900, 1410. 4Serg. & R. 194. 7 Serg. & R. 
469.) 3. The indictment does not follow the language of the 
statute creating the offence, by charging the defendant with 
selling ‘‘ Juttery tickets.”? (State v. Byron, 20 Mo. Rep. 
1 Bailey, 144. 4 Porter, 410. 3 Penn. 142. 1 Nott & 
McOord, 91. 3 McCord, 442. 2 Hill’s (S. ©.) Rep. 459. 
6 Maryland, 263. 81 Maine, 401. 23 Miss. (1 Cushman, ) 
525. 2 Green, (lowa,) 162. 3 Grattan, 590. 1 Gill, 54. 
1 English, 165.) III. As the count was bad, the court below 
properly exercised its discretion in quashing it. (4 Com. Dig. 
545. Commonwealth v. Clark, 6 Grattan, 675. ) 


Ry.anD, Judge, delivered the opinion of the court. 


The indictment is substantially the same as that against 
Kennon. The court sustained the first motion of the defend- 
ant, made to quash the indictment, so far as to quash the sec- 
ond, third and fourth counts in the indictment, and overruled 
the said motion as to the first count. The court afterwards sus- 
tained a second motion to quash the first count ; so the indict- 
ment is entirely quashed. 

This court has repeatedly said that the courts below were 
not bound to quash indictments ea debito justitiz, and that 
the practice had better be abandoned; yet, we will not reverse 
because the court has quashed a bad indictment, or a bad count 
in an indictment. We see, really, no serious objection to get- 
ting clear of a bad count by quashing it. One good count will 
support a general verdict of guilty. We have also said that 
we will not interfere in the discretion of the courts below, in re- 
gard to compelling or refusing to compel the circuit attorneys 
to elect on which counts they will proceed to try the accused. 

We are aware of the old practice, and the old cases mentioned 
in the books, that an indictment is an entire thing, and that to 
quash or strike out one count, destroys the whole; but the 
practice has never prevailed in this state. We make these gen- 
eral ‘remarks, in order that the counsel may see, that, although 























MARCH TERM, 1855. 





State v. Bean. 





we consider his points in this regard of no avail, we did not 
overlook them. 

This case will be remanded, and the question as to a raffle 
being in the meaning of our lottery act, is left open for the 
decision of the Criminal Court, as the facts may turn out in 
proof. The other judges concur. 


Tue State, Respondent, vs. BEAN, Appellant. 


1. The statute does not require the name of a prosecutor to be endorsed on 
an indictment for keeping a bawdy house. 


Appeal from St. Louis Criminal Court. 


William Bean was indicted under the 18th section of article 
eight of the act concerning crimes and punishments, (R. C. 
1845,) for keeping a bawdy house. The indictment charged 
that the defendant, ‘‘ on, &c., at, &c., a certain common house 
of ili fame unlawfully and wickedly did keep and maintain,” 
&c. The name of the prosecutor was not endorsed upon the 
indictment. 

At the trial, one witness was called by the state, the sub- 
stance of whose evidence was, that the defendant kept a coffee 
house in one of the lower rooms of a house on Almond street, 
and that the upper part of the house was occupied by Eliza 
Jackson and other women of reputed bad character ; and that 
Eliza Jackson had lived in the same house with the defendant, 
on the levee, before he removed to Almond street. Eliza Jack- 
son, for the defendant, testified that she rented the upper part 
of the house from him before he removed there himself, and 
that he had no control over it, and that the lower part was only 
occupied by himself and his wife. 


The following instructions, among others, were given by the 
court: 
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‘¢ A house can have no character, good or bad ; the jury will 
therefore exclude the testimony upon that question; but in 
passing upon the question whether the house above referred to 
was used for the purposes of a bawdy house, the characters of 
the inmates and the persons resorting to the same is proper for 
the consideration of the jury.” 

‘Tf the jury believe from the evidence, that the house in 
question was rented to the witness, Elizabeth Jackson, and 
that the defendant had no management of that part of the same 
where the woman lived, they must acquit.” 

The following instruction, asked by the defendant, was re- 
fused : 

‘¢ The evidence in regard to the reputation of the house must 
be excluded as illegal.” 

There was a verdict of guilty. 

Blennerhassett & Shreve, for appellant. 1. The verdict 
was manifestly not only against the evidence, but without evi- 
dence. 2. The name of the prosecutor should have been en- 
dorsed upon the indictment. The requirement of the 22d sec- 
tion of the statute, (R. C. 1845, p. 866, ) that the endorsement 
shall be made in certain cases, does not dispense with the com- 
mon law requirement in other misdemeanors. 3. The indict- 
ment is bad. A common gaming or bawdy house may be in- 
dicted, but not a house of ill fame. ° 

Clover, (circuit attorney, ) for the State. 1. This court will 
not disturb the verdict as being against the weight of evidence. 
2. The name of the prosecutor was not required to be endorsed 
on the indictment in this case. (Practice and Proceedings in 
Criminal Cases, art. 3, sec. 28.) 


Ryzanp, Judge. There is nothing in the record in this case 
requiring this court to reverse the judgment of the court below. 
No prosecutor is, by the statute, required to be endorsed on 
the indictment in such cases as this, and the indictment is sub- 
stantially good. 

The instructions given embraced the law of the case, and 
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placed it before the jury fairly. The instruction which the de- 
fendant asked, and which was refused by the court, had already 
been, in substance, given to the jury. As to the evidence, it 
was the province of the jury to give to it the weight and cre- 
dence it in their opinion deserved. 

The judgment is affirmed; the other judges concurring. 





Tue State, Respondent, vs. Bean, Appellant. 


1. A general verdict upon an indictment containing several counts is good, 
if the punishment assessed does not exceed what may be imposed for the 
offence charged in any good count. 

2. The supreme court will not interfere with the discretion exercised by ju- 
ries in assessing punishment within the limit of the law, unless it has been 
manifestly abused. 


Appeal from St. Louis Criminal Court. 


Blennerhassett & Shreve, for appellant. 1. A general 
verdict upon an indictment containing several counts will not 
stand. (State v. Montague, 2 McCord.) 2. The verdict is 
beyond the limit of the law. (R. C. 1845, p. 698.) 

Clover, (circuit attorney, ) for the State. 


RyLanD, Judge, delivered the opinion of the court. 


The defendant, Bean, was indicted for keeping and main- 
taining a bawdy house. The indictment contains two counts. 
The first count charges the defendant with keeping and main- 
taining a bawdy house; the second count is for keeping and 
maintaining a disorderly house. 

The defendant pleaded not guilty. The jury found a general 
verdict of guilty against the defendant, and assessed his pun- 
ishment at twelve months’ imprisonment in the county jail and 
a fine of two hundred and fifty dollars. 
18—voL. XXI. 
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The defendant moved in arrest of judgment, and also for a 
new trial, which being overruled, he brings the case here by 
appeal. 

The counsel for the defendant below, the appellant in this 
court, presents but one question for the revision of this court, 
and that is, ‘‘ can a general verdict be rendered where there are 
several counts in an indictment? If such a verdict can be ren- 
dered, can this verdict stand? 

There was but little use to trouble this court with such a ques- 
tion as is here proposed. If any question in criminal juris- 
prudence can be considered settled, this one might, we think, 
be so looked upon. 

It has been settled by the Supreme Court of the United 
States, ( United States v. Furlong, alias Hobson, 5 Wheat. 
1845 ;) the Supreme Court of New York, (1 Johnson’s Rep. 
820 ; 3 Hill, 194;) Supreme Court of Indiana, (1 Blackford, 
817 ;) Supreme Court of Maine, (8 Greenl. 113 ;) by our own 
court no longer ago than at July term, 1853, (Jennings v. 
The State, 18 Mo. Rep. 445;) in Kentucky and in South 
Carolina ; in Illinois; and, I presume I might have found it so 
decided by the courts of most of the states of this Union, hadI 
thought the matter worthy of further examination. The of- 
fence charged in this indictment may well be considered the 
Same transaction—the same criminal matter. It is well charged 
in the first count, and the facts constituting that charge would 
support the second count. There is but one punishment, and 
that does not exceed the amount fixed by law for the offence 
charged in the first count. True, it is at the maximum of the 
imprisonment, one year in the county jail, but only half of the 
maximum of the fine, $250, when it could have been $500. I 
suppose the triers and punishers of such offences are the best 
judges of the amount of punishment to be inflicted ; at least our 
law has made them such, and, unless it is manifest that they 
have abused their power, this court will not interfere. Let the 
judgment below be affirmed; the other judges concurring. 
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Tue State, Respondent, vs. ConraD, Appellant. 


1. The supreme court will not, in any case, reverse a judgment of conviction 
for an assault and battery, because the court below refused’ to quash the 
complaint. 


Appeal from St. Louis Criminal Court. 


S. 2. Holmes, for appellant. 
H. A. Clover, for the State. 


RyLanp, Judge, delivered the opinion of the court. 


The defendant, Conrad, was prosecuted before a justice of 
the peace for an assault and battery on Dorothea.Conrad, was 
found guilty, and fined fifty dollars. He appealed to the St. 
Louis Criminal Court, where he made his motion to quash the 
complaint against him. His motion was overruled, and he was 
again tried and found guilty by a jury, who assessed his pun- 
ishment at $100. 

He brings the case to this court, and assigns for error the 
refusal of the Criminal Court to quash the complaint made in 
this case against him. 

The judgment below is affirmed. This court will not reverse 
a judgment in a criminal case because the court below refused 
to quash the complaint or the indictment. The Criminal Court. 
is not bound to quash an indictment or a complaint of this na- 
ture ; and this has been so often said, that really it seems that. 
nothing is to be considered as settled, but every case must. 
come here and be tried again. 

Let the judgment be affirmed ; the other judges concurring.. 
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Tue Stare, Defendant in Error, vs. McO’BueEnts, Plaintiff 
in Error. 


1. A court has no authority to give a party time until the next term to file a 
bill of exceptions, without the consent of both parties entered of record. 
2. No execution for costs can issue in a criminal case, while an appeal, with 
stay of proceedings, is pending. 

3. Where several parties are jointly indicted, each party is only liable for his 
own costs. 

4. Judgment for costs in a criminal case cannot be remitted by pardon. 


Error to St. Louts Criminal Court. 


At the June term, 1852, of the St. Louis Criminal Court, 
McO’Blenis and fourteen others were jointly indicted for riot. 
At the January term, 1853, trial was had, which resulted in 
fhe conviction of McO’Blenis, McBride, and five other of the 

gilefendants, and a fine for different amounts was assessed 
-ageist each. The defendants, McO’Blenis and McBride, filed 
; their motion for a new trial, which was overruled, and they 
_ prayel an appeal to the Supreme Court. The appeal was 
granted, with stay of proceedings, and on motion, time was 
given the fefendants until the next term to file their bill of ex- 
. ceptions. At the next term, on the 14th of March, 1853, a 
| bill of exceptiqas was filed. On the 19th of March, McO’Ble- 
. nis filed the pazdon of the governor, releasing him from the 
payment of the fires and costs assessed in the cause, except 
- the fine assessed against himself, and his pro rata proportion 
of the costs, . and. the court made an order setting aside the ap- 
peal as to him. At the same time, he filed his motion for a 
separate taxation ofthe costs incurred by him. The motion 
was overruled, and .an execution was ordered to issue aginst 
him for t the fine and; all the costs incurred in the cause. On 
the 17th af December, 1858, a rule was granted by the court 
upon the atate, to show cause why the execution should not be 
quashed. After a hearing, ‘the rule was discharged, and the 
defendant filed his bill of exceptians, and brought the case here 


by writ of emxor. 
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The record also contains the bill of exceptions filed on the 14th 
of March, 1853, upon which, upon the appeal of McBride, the 
judgment of the Criminal Court was reversed by the Supreme 
Court. (19 Mo. Rep. 289. ) 

U. Wright and Barrets, for plaintiff in error. 1. The 
appeal granted at the January term of the Criminal Court, 
suspended the execution of the judgment. 2. The order set- 
ting aside the appeal was void, as, after the appeal was granted, 
the Supreme Court alone had jurisdiction of the cause. 3. 
The judgment having been reversed by the Supreme Court, 
there was nothing upon which execution could issue. 4. If it 
be said that the reversal only operated upon the judgment as to 
McBride, then it is submitted that the whole record is now here 
by writ of error, showing on its face that the judgment is erro- 
neous as to McO’Blenis for the same reasons for which it was 
reversed as to McBride. 

Clover, (circuit attorney, ) for the State. 


Scott, Judge, delivered the opinion of the court. 


1. The records present us with two cases for our revision. 
The one contains the original case against O’Blenis on an in- 
dictment for a riot, and the other, a case growing out of the 
first, on a motion to retax the costs. 

We will notice these in their order. When the appeal was 
granted to O’Blenis, on the 26th of February, 1853, and a 
stay of proceedings ordered, that the opinion of the Supreme 
Court might be taken, it appears that on motion, time was 
given him till the next term of the court to file his bill of excep- 
tions. We consider that the court had no authority to make 
this order, without the consent of both parties entered of rec- 
ord. Unless a bill of exceptions is signed during the term at 
which a cause is tried, it cannot be filed subsequently, without 
the consent of both parties to the suit. The bill of exceptions 
not having been taken within the proper time, it cannot be no- 
ticed ; and as the error relied on for a reversal of the judgment 
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appears only on the face of the bill, there is no error in the re- 
cord of the first trial of which O’Blenis can now avail himself. 
This point was not made in the case of McBride, who was 
jointly convicted with O’Blenis for the riot, and whose case was 
afterwards in this court. This much as to the first case. 

2. As to the second, from what has been said, it would appear 
that the cause out of which the execution for costs had its ori- 
gin, was pending in the Supreme Court, when the writ issued ; 
for the appeal and order of suspension stayed the proceedings 
until the appeal was disposed of in the Supreme Court. The 
want of a bill of exceptions did not impair the effect of the ap- 
peal in stopping the proceedings of the court below, but would 
only render it unavailable on the trial, as there would be no 
evidence of any error in the record of the inferior court. 

This, then, will reverse the judgment below on the motion to 
quash the execution for costs, but in order that a final dispo- 
sition may be made of the cause in the court below, an opinion 
will be given respecting the question of costs. 

3. We cannot see the principle on which one defendant in an 
indictment is liable for the costs of the other defendants, who 
may be jointly indicted with him, whether they are acquitted 
or convicted. A defendant may call fifty witnesses, who are 
not wanted by another defendant jointly indicted with him, and 
is acquitted. Shall the other defendant who may be convicted 
pay the costs of all these witnesses? There is no privity be- 
tween offenders, as in the case of joint contractors, which 
makes one liable for the costs of the others. 

At common law, the state neither recovered nor paid costs in 
cyiminal cases. Each party was liable for his or her own ex- 
penses. In a civil action against several defendants for a joint 
wrong, there was but one judgment for costs, and that might be 
collected from any one of them, and he would not be entitled 
to contribution from the others. But, in such case, there could 
be but one trial, and the object of the suit is the reparation of 
the injury done to the plaintiff, not the reformation of the de- 
fendants. Public prosecutions are carried on for a different 
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purpose. The reformation of the offender is one of the motives 
of prosecutions for offences. Justice, therefore, requires that 
each delinquent should be liable for his own offences, and that 
he should not be liable for the costs of prosecuting or defend- 
ing others. There is nothing in any statute that we have seen, 
that makes an offender liable for any other than the costs which 
may have been incurred by him, or on his account. 

The statute, section 15, article 4, p. 869, (R. C. 1845,) 
enacts that, ‘‘ where two or more persons are charged with hav- 
ing committed an offence jointly, all concerned shall be inclu- 
ded in one indictment.” The 23d section of article 6, p. 881, 
enacts that, ‘‘in cases other than felonies, defendants jointly 
indicted shall be tried separately or jointly, in the discretion of 
the court.” The law never designed that the payment of costs 
should be at the discretion of the judge, as to whether he would 
have a joint or separate trial of the offenders. It did not de- 
sign that, where the judge ordered a separate trial, the costs 
should be separate, and that when the trial was joint, the 
costs should be joint. It was intended to have but one rule in 
the matter, and that was the rule of justice and equity, that 
each defendant should be liable for his own costs. Several 
defendants may be joined in one indictment ; some may take a 
change of venue to one county, some to another, and they may 
all be acquitted ; but one who has not changed the venue, shall 
this one be liable for all the costs of all these trials? So, a 
defendant may be joined with several others in an indictment. 
He may object to a separate trial, yet each of the others, 
against his will, may obtain one, and the party objecting is af- 
terwards alone convicted: shall he pay the costs of all the 
trials? The only answer to this is, the inconvenience or diflfi- 
culty of apportioning the costs among the different offenders. 
We do not consider this any answer. It is very easy to keep an 
account of the services rendered for each defendant, and some 
of the charges would necessarily be common to all of them. 
Here are some fifteen men indicted for an offence ; they are all 
acquitted or discharged, after a short term of imprisonment, but 
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one, and he, under the construction of the law contended for, 
would be made liable for all the costs, amounting to a thousand 
dollars. This never could have been contemplated by the gen- 
eral assembly. The costs in such cases must be apportioned 
in an equitable way. Nor is it any objection to this view of the 
subject, that this indictment is for an offence in which a number 
must participate in order to make it, and therefore that they 
must necessarily be jointly indicted. The law designed that 
there should be but one rule for the taxing of costs in all criminal 
cases, where there were several indicted together, and that was 
that each should be liable for his own costs; and it would be 
strange that, because the clerk has failed to keep his account 
of fees in such way as to show this, that therefore all the costs 
should be taxed against one. 

4. As to the matter of the pardon, it is evident that, after a 
judgment for costs, they cannot be remitted by pardon. Costs 
for which judgment has been given, are not remitted by a par- 
don of the offence, subsequent to the judgment, because there 
was an interest vested in private persons. (Cro. Car. 9 and 
199. Duncan v. Commonwealth, 4 8. & Raw. 451. Play- 
ford vy. The Commonwealth; 4 Barr, 144.) 

In accordance with the views herein expressed, the judgment 
against O’Blenis for the riot will be affirmed, and the judg- 
ment on the motion to quash the execution for costs will be 
reversed, as the execution issued pending the appeal in this 
court. The other judges concur. 


[END OF MARCH TERM. | 
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Hatsert, Appellant, vs. HaLBERT & OTHERS, Respondents. 


1. What were the terms of a parol transfer of a slave, is a question of fact for 
the jury, from all that was said and done, and not a question of law for the 
court. 

2. A condition annexed to a gift of a slave, that the donee shall have children 
born, is valid ; and upon failure of the condition, the slave will revert to the 
donor. 


Appeal from Crawford Circuit Court. 


This was an action brought by James Halbert, in 1852, to 
recover a slave claimed by the defendants as belonging to the 
estate of Nathan Halbert, their intestate. 

At the trial, it appeared in evidence that Nathan Halbert was 
a son of the plaintiff, and that the slave was given to him by 
his father, and remained in his possession up to the time of his 
death, some ten or fifteen years afterwards. There was no 
writing evidencing the terms of the gift; but William J. Allen, 
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a witness for the plaintiff, testified that the plaintiff, upon the 
marriage of his children, put in their possession a slave, 
‘* which was to be theirs upon the condition that they should 
have issue,”’ and he had often heard Nathan Halbert, in his life 
time, say that this was the way he held the slave in controversy. 
Nathan Halbert never had any children. Several witnesses 
testified that he always recognized the slave as the property 
of his father, and refused to sell him for that reason, and fre- 
quently complained that his father had not done right by him, 
in not giving him an absolute right to the slave. 

At the close of the plaintiff’s case, the court instructed the 
jury that he could not recover, holding, as a matter of law 
upon the evidence, that there was an absolute gift, and a re- 
mainder over, and that this remainder was void. 

C. Jones, for appellant, in his brief, insisted that the court 
erred in taking the whole case from the jury. 

M. Frissell, for respondent. The gift was absolute and 
the condition void. (Betty v. Moore, 1 Dana, 235. Fearne 
on Remainders, 460, 463. Wélson v. Cockrill, 8 Mo. 3.) 


LEONARD, Judge, delivered the opinion of the court. 


In Wilson v. Cockrill, (8 Mo. Rep. 1,) and again in 
Vaughn v. Guy, (17 Mo. Rep. 429,) this court decided that, 
after a grant of a personal chattel to one, a limitation over to 
another, upon the death of the first taker, was void, and that 
the absolute property was in the first grantee. There are two 
grounds upon which these decisions may be placed; one, that 
the limitation over, being upon a dying without issue, which has 
been construed to mean an indefinite failure of issue—a want of 
descendants, at any time, sooner or later, whenever it should 
occur, and not a want of them at the death of the first taker, 
or at any other definite point of time—the effect of it, if applied 
to real property, would have been to create an estate tail by 
necessary implication ; and, therefore, being here applied to 
personalty, carried the whole interest, according to the rule 
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that terms, which, if applied to real property, would give an 
estate tail, pass the absolute interest in personal property, and 
left nothing in the grantor upon which the limitation over could 
take effect ; (nderson v. Jackson, 16 Johns. 881, and cases 
there referred to;) and, second, that, although such future 
interests in personal chattels, if limited to spring up within a 
proper period of time, so as not to violate the rules against 
perpetuities, are valid at law, when created by will, as execu- 
tory bequests, and good in equity as equitable estates through 
declarations of trust, yet they are not allowed at common law 
in the disposition of personal chattels by conveyances inter 
vivos. (Chitty’s Black. 2 B. 398.) If the dying without 
issue meant an indefinite failure of issue, the limitation over 
was void, in a conveyance of real property, because the effect 
of a limitation over upon such an event was to create an estate 
tail, by necessary implication, in the first taker ; and then the 
future interest that was to arise upon the regular expiration of 
the estate was void, as tending to a perpetuity; and in a con- 
veyance of personal property, the limitation over was void, be- 
cause the same words, instead of creating an estate tail, that 
could not be in such property, passed the absolute interest, 
leaving no reversion in the grantor out of which the future estate 
could take effect. But if it meant a definite failure of issue, 
as for instance, at the death of the first taker, the limitation 
over, although good as an executory use, in a conveyance of 
real property operating under the statute of uses, was void in 
a transfer infer vivos of a mere personal chattel, as an at- 
tempt to create in this manner a future interest at law in such 
property. 

It may be observed here, that limitations of future interests 
in chattels, both real and personal, came originally out of the 
courts of equity, where they were first recognized as lawful 
limitations of property. Lord Hardwicke, in 1742, remarked, 
( Beauclerk v. Dormer, 2 Atk. 312,) ‘¢ the first case of an 
executory devise (of terms for years) was Mathew Manning, 
8 Co. 95; afterwards came Lampet’s case, 10 Co. 46, b, and 
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several others, which were all on terms for years, and partook 
of the realty, but the judges had no notion of extending it to a 
personalty. Courts of equity have gone further still, and have 
admitted of the like limitations in personal as in chattels real ;” 
and afterwards, in 1757, Lord Mansfield, ( Wright v. Cart- 
wright, 1 Burr. 282,) arguing in favor of allowing the same 
limitations of terms for years by deed that were lawful by testa- 
mentary disposition, said: ‘‘ When they came to be allowed by 
will, or by declaration of trust, the substantial reason was the 
same for allowing them by deed.”? In the progress of the law, 
bequests-of mere personal chattels have now become valid as 
legal dispositions of property, (10 Johns. Rep. 12;) and the 
remark of Lord Mansfield might now, perhaps, be repeated in 
favor of allowing future interests in personal chattels to be 
created by deed as well as by will, but the remark is not called 
for by the present case. 

In the two cases decided in this court, to which we have re- 
ferred, the grants were in writing, and the meaning of the 
terms used fixed by judicial interpretation, and there were ex- 
press limitations over to third persons; but here, there is no 
writing, and no express limitation over to another, or express 
reservation to the grantor. Those decisions, therefore, do not 
settle this case ; but in the case of Betty v. Moore, (1 Dana, 
235,) there was no written grant, but an express reservation 
to the grantor, if the donee died without having children ; 
and it was there held that the gift was absolute, passing the 
whole property, and the reservation void; and it was probably 
upon the authority of this decision, that this case was decided 
in the court below. What the terms of this grant were, we 
think, was a question for the jury, and not a matter of law for 
the court ; but, assuming them to have been as stated by Mr. 
Allen, the most favorable witness for the defendants, we do not 
think they were such as would have created an estate tail, if 
applied to real property, and, therefore, passed the whole in- 
terest here, under the rule to which we have referred. If the 
grant had been in writing, and an express provision inserted in 
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the language of the witness, ‘‘ that the slave should be the 
son’s, upon condition that he had issue,” the question would 
have been, whether these terms would have created an estate 
tail, in a conveyance of real property, and this question carries 
us back to the now obsolete doctrines of the common law, in 
relation to fees conditional, before the statute of entails. 
Blackstone (2 Book, 87,) defines them to be fees restrained 
to some particular heirs to the exclusion of others ;” and 
Powell, Justice, in Idle v. Cook, (1 P. Will. 74,) says: “*A 
fee tail wes a fee simple at common law; for there were three 
sorts of fees simple—absolute—qualified, which was as to time 
only, sct., as long as such atree stood, and also fee simple 
conditional, which was limited as to the heirs inheritable, for 
it was not a fee accruing upon the performance of a condi- 
tion.”? In reference to the words necessary to create this fee 
conditional of the common law, we are told (Black. Com. 2 
Book, ) that, as the word heirs is necessary to create a fee, so 
the word body, or some other word of procreation is necessary to 
make it a fee tail.” But Preston on Estates, (2 vol. 484, ) 
says: ‘* As far as relates to deeds, the word heirs must be used 
either in terms or by reference and adoption; but the precise 
words ‘‘of the body” are not necessary; and there is one class 
of cases where an estate tail will arise by necessary implication, 
without the use of the word heirs, contrary to the general rule, 
and this is where there is a gift to one without any limitation 
to his heirs, but with a provision that the land shall revert to 
the donor, or remain to another, if the donee shall happen to die 
without heirs of his body. This consequence proceeds from the 
expression of the time when the land comprised in the grant shall 
revert or go over, from which it is necessarily concluded to be 
the intention of the parties that the donee shall have the land in 
the mean time, (2 Preston on Estates, 474-5, 486-7 ;) and, 
therefore, according to Fleta, a limitation to a donee and his 
heirs, if he shall have heirs of his body, without any reserva- 
tion or limitation over upon a failure of issue, will give a fee on 
condition and not a limited fee, properly denominated an estate 
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tail, and (Preston on Estates, 2 vol. 503,) says there is no 
case in which a limitation in this form has been adjudged an 
estate tail, nor any determination to the contrary. In Roper 
en Legacies, (2 vol. 1525-6,) it is said that ‘it is a settled 
rule of construction, proved by a numerous class of cases, that, 
where estates of inheritance are devised to A., and if he dies 
without heirs of his body, or without issue, to.B., A. takes an 
estate tail by necessary implication. The rule is the same in 
bequests of chattels real and other personal estate ; for A., 
the legatee, being entitled by the express bequest for life only, 
and B., the legatee over, being entitled to nothing, upon the 
single event of A.’s death, but upon that event coupled with 
the general failure of A.’s issue, if A. were not considered as 
taking immediately for himself and his issue, the interest be- 
tween his death and the event upon which B. could take, would 
be undisposed of ; therefore, as the words are large enough, 
the court implies an intention in the testator to transmit the 
legacy to A.’s issue; but as chattels cannot be entailed, the 
absolute interest in them, ex necesszfate, must vest in B.” 
(Brooks v. Lord Lake, 10 Jur. 485.) And this is the rea- 
son of the general rule, adopted at first in the construction of 
wills, that, whenever the words used in a disposition of per- 
sonal property would, if applied to real property, give an es- 
tate tail, they pass an absolute interest in personalty. (Lyon 
v. Mitchell and others, 1 Mad. 256.) 

There being therefore here, according to the testimony of 
Mr. Allen, no express reservation or limitation over, upon the 
son’s dying without issue, in which this is distinguished from 
the Kentucky case, but the terms used being that the slave 
should be the son’s, upon condition that he had no issue, in- 
stead of creating an estate tail, they create a conditional gift 
to the son, to become absolute if a child should be born to him, 
but to cease if he should have no children; and the grantor is, 
of course, entitled to the benefit of the condition, although it 
could not have been reserved or transferred to a stranger. It 
seems hardly necessary to remark upon this subject, that a con- 
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dition is a clause providing that an estate shall be created, 
enlarged, diminished or defeated in a given event ; that it may 
be annexed to any species of estate—to an estate in fee, in tail, 
for life, or for years—and that the benefit of it can only be re- 
served to the grantor and his heirs, who, upon a breach of the 
condition, become entitled to the estate to which it was an- 
nexed. (Cruise Dig. tit. 18, chap. 1 and 2.) 

If, however, instead of confining ourselves to the testimony 
of Mr. Allen, we look at the whole matter, it is very manifest, 
we think, that if it were a conditional, instead of an absolute 
gift, about which, we, of course, express no opinion, the father 
had no reference to an indefinite failure of issue on the part of 
his son, but intended what he said, that if his son had children, 
if any were born to him, the slave should be his absolutely ; 
otherwise, it should return to the father. Even where there is 
an express limitation over upon a dying without issue, in a 
written disposition of personal property, the courts have laid 
hold of very slight circumstances to confine the generality of 
the words to the time of the death of the donee. In Keely v. 
Fowler, (6 Brown P. C. 309,) Chief Justice Wilmot said, in 
relation to this matter: ‘‘ The truth is, we are bound to an ar- 
tificial and technical sense of those words, unless there is an 
apparent intention in the testator of using them in their natural 
meaning ;” and Buller, Justice, in Doe v. Lyde, (1 Term 
Rep. 593,) quoting this remark, said: ‘‘ And for that pur- 
pose, which is in favor of common sense, the most trifling cir- 
cumstance is sufficient.”” As in the present case, the gift was 
not in writing, the terms of it are to be inferred from all that 
was said and done upon the occasion, and not exclusively from 
any particular expression used, and, under such circumstan- 
ces, no artificial meaning can be put upon a verbal reservation 
or limitation, contrary to the real intent of the party. The 
question is, what was the intention of the giver? Did he intend 
that the slave should be his son’s absolutely, if he had children 
born to him? If so, this was a lawful limitation of the prop- 
erty, and it belonged to the son or the father, according to the 
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event ; or did he intend to make a disposition that the law 
would not allow of, by providing that it should go in succes- 
sion, like an inheritance, to his son, and to his son’s children, 
and to their children, as long as there should be descendants 
to take, and return to him only upon a total failure of the 
son’s descendants, sooner or later, whenever that event should 
occur? If so, that intention cannot prevail, and the property 
vests at once absolutely in the son, and the reservation over is 
void. 

The testimony, however, we may remark, does not warrant 
the imputation of any such intention to the father, and, indeed, 
it would require very decisive evidence to justify a jury in im- 
puting such a purpose to a giver, as the law will not allow it 
to be executed, if it be in fact entertained. 

The Circuit Court, we think, erred not only in the conclu- 
sion to which they came, as to the legal effect of the trans- 
action, whether we take Mr. Allen’s account of it, or look to 
all the evidence in the cause; but it erred, also, in with- 
drawing the case from the jury, and determining the whole 
matter, both law and fact. The terms of the gift was a mat- 
ter of fact, to be ascertained by the jury, and not a question of 
law for the judgment of the court. The interpretation of writ- 
ten contracts is for the court; but where the matter rests in 
words, and the iniention of the parties is to be ascertained from 
what they have said and done, it is a question for a jury. 
( Festerman v. Parker, 10 Iredell’s Law Rep. 477. Fowle 
vy. Bigelow, 10 Mass. 392.) If the father, in this instance, 
had made a written disposition of the slave, it would have 
been the duty of the court to have ascertained his intentions from 
the words used, according to the rules of law applicable to the 
interpretation of written instruments. The purpose of parties 
in reducing transactions to writing being, that the very words 
used may stand as the exclusive evidence of their whole inten- 
tion. Here, however, there being no writing, and the intention 
being left to be ascertained by the words used, and the things 
done, it was a question for the jury ; but when ascertained, it 
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was then for the court to declare hypothetically the legal effect 
of the transaction. 

We conclude by remarking that the questions involved in the 
case are, whether the transaction was a loan, to be resumed at 
the pleasure of the father, or a gift; andif it were a gift, 
whether it was absolute or qualified ; and, if qualified, what was 
the qualification annexed to it? Was it a condition that the 
slave should be the son’s, if he had children born to him; or 
was it a provision to transmit the slave to the son’s descen- 
dants, as long as there should be descendants, and to secure a 
return of the slave to the giver upon a failure of descendants, 
whenever that event should occur? We have already remarked 
that, if it were the former, it was a lawful purpose, and must 
prevail ; if the latter were the intention of the father, the law 
will not carry it into execution, but makes the grant take effect 
as an absolute, immediate gift of the whole property to the son. 

The other judges concurring, the judgment is reversed, and 
the cause remanded for further proceeding, in conformity with 
this opinion. 


RILEY’s ADMINISTRATOR, Plaintiff in Error, vs. McCorp’s 
ADMINISTRATOR, Defendant in Error. 


1. The lien of a mortgage is not merged in a judgment obtained in a proceed- 
ing under the statute to foreclose. 

2. After the death of the mortgagor or mortgagee, before or after judgment of 
foreclosure, the proceeding may, under the statute, be continued in the name 
of the personal representative, without the heir. 


Error to Callaway Circuit Court. 


Scire factas sued out by the administrator of the mortgagee 
in 1854, to revive a judgment of foreclosure rendered in 1848, 
and to compel the administrator of the mortgagor to show cause 
why the mortgaged land should not be sold to satisfy the judg- 
ment. 

19—voL. XXI. 
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The sctre facias recited that both the mortgagor and mort- 
gagee had died since the rendition of the judgment, and that 
the mortgagor had parted with all his interest in the land be- 
fore his death. ‘The writ was demurred to, and two causes of 
demurrer assigned, 1st, that the heirs of the mortgagor and 
mortgagee were not made parties, and 2d, that the lien of the 
judgment had expired, and could not be revived against the 
personal representative. The Circuit Court sustained the de- 
murrer. 

Morrow, Jones and H. C. Hayden, for plaintiff in error. 
1. The personal representatives were the proper parties. (4th, 
8th and 17th sections of the act concerning ‘* Mortgages,” 
R. ©. 1845.) 2. The demurrer cannot be sustained on the 
ground that the lien of the judgment had expired. The mort- 
gage passed an interest in the land. It still remained a speci- 
fic lien, and could only be discharged by a payment or release. 
(31 Maine Rep. 246. 3 Penn. 368. 4 Wharton, 410. 3 
Marshall, 621. 3 Littell, 50, 51. 1 Alabama, (N. S.) 23. 
3 A. K. Marsh. 618. 12 Mass. 379.) The only way in 
which the mortgage could be enforced was by a judgment of 
foreclosure, and it is a solecism in law to say that the very 
remedy provided for the enforcement of a right operates to de- 
crease, divest or extinguish it. Even if this had been a pro- 
ceeding to revive a general judgment lien, the time had not 
expired. (R. C. 1845, tit. Judgments and Decrees, § 7.) 

Hardin and Gardenhire, for defendant in error. 1. The 
administrators were not the proper parties. (R. C. 1845, tit. 
Judgments and Decrees, § 18, 14; tit. Mortgages, § 10, 11, 
18. Practice act of 1849, art. 3,§1, 7.) If the mortgagor 
was divested of all interest in the Jand in his lifetime, those 
who acquired his interest should have been made parties. 2. 
The scire facias was sued out after the lien of the judgment 
had expired. By the statute, the lien continues three years. 
A scire facias may be sued out within ten years, and not af- 
terwards. But the lien must be kept alive, and if it is allowed 
to expire, no scire facias can afterwards be sued out, or if it 
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can, can only have the effect to create a new lien and not to 
continue the old one. 38. The lien of the mortgage was merged 
in the judgment of foreclosure. (1 Barb. Sup. Ct. Rep. 379, 
388. ) 


Scott, Judge, delivered the opinion of the court. 


1. The question in this case is, whether the lien of a mortgage 
is merged in a judgment obtained in a proceeding under the 
statute to foreclose the mortgage. If the lien of the mort- 
gage is extinguished by the judgment, the mortgagee is in a 
dangerous situation, such a one as would induce many mort- 
gagees to forego the remedy provided by the statute; for the 
mortgage lien being extinguished by the lien of the judgment, 
obtained in the suit for a foreclosure, and the lien of the judg- 
ment taking effect from its rendition, if judgments should have 
been previously rendered against the mortgagor in favor of 
others, though subsequent in date to the mortgage, those sub- 
sequent judgment creditors would obtain a preference over a 
prior mortgage, though duly recorded. So proceedings for a 
foreclosure, under the statute, may be begun where any part 
of the mortgaged premises are situated. Mortgaged lands may 
be in several counties. The lien of a judgment is on!y opera- 
tive in the county in which it is rendered, so that, in such cases, 
the mortgage lien will be destroyed. It is the just expectation 
of the creditor that, when he takes a mortgage, he has a secu- 
rity which lasts until the mortgage debt is paid. This is a 
reasonable expectation, and it should not be defeated, unless 
the law plainly requires it. The statute concerning mortgages 
was designed within itself to afford the mortgagee the means of 
enforcing the payment of his debt. There is no reason why 
the mortgagee, in resorting to the statutory remedy, should 
have his security, if not entirely extinguished, at least very 
much impaired. We should be loth to adopt such a con- 
struction, was there nothing but the general laws concerning, 
judgments and administrations. But the legislature, it seems 
to us, never contemplated that the security of the mortgagee 
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should be lost to him by a resort to the statutory mode of fore- 
closure. 

The 4th and 17th sections of the act concerning mortgages, 
show that the legislature intended that the proceedings to fore- 
close a mortgege should not be arrested by the death of the 
mortgagor. When a judgment is obtained, the enforcement of 
that judgment is not suspended, as in ordinary cases, by the 
death of the debtor. The last clause in the 17th section of the 
act shows this very plainly. The 4th, in allowing the proceed- 
ings to be begun against an administrator of the mortgagor or 
debtor, indicates that it was designed that the process should 
continue, uninfluenced by any of the provisions of the admin- 
istration law. Why suffer proceedings to be commenced in 
that way, when no other result is to be produced than would 
have resulted from a mere allowance of the demand? 

The process to foreclose the mortgage going on as though 
the mortgagor had not died, none of the provisions of the stat- 
ute concerning the administration of estates, which restrain the 
issuing of an execution against property in the hands of an 
administrator, have any effect in such case. The mortgage 
being a lien, created by express contract between the parties, 
the law does not interfere and control it, as in case of liens 
created by a mere operation of its own. The case standing 
unaffected by the administration law, it must be viewed as 
though it was between the original parties to the mortgage. 
Assuming then, that three years had expired after the rendition 
of the judgment, in the proceedings to foreclose the mortgage, 
whatever effect such efflux of time might have had upon the 
mere lien of the judgment, if any such thing existed, if the 
lien of the mortgage continued until it was satisfied, as we have 
maintained, such efflux could not have affected such lien. Why 
should it? The mortgage was recorded. It was unsatisfied. 
No presumption of payment would arise until after the lapse 
of twenty years. The judgment itself, although by our stat- 
ute it ceases to be a lien after three years, is not presumed 
to be satisfied until after the expiration of twenty years from 
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its rendition. Because a judgment has been rendered to fore- 
close a mortgage, why should the mortgagee be deprived of the 
security of the mortgage after three years, when the law only 
presumes the mortgage or lien of a judgment discharged after 
twenty years. The judgment on the proceedings for a foreclo- 
sure would have shown that it was founded on a recorded 
mortgage. It would have appeared that the judgment itself 
was unsatisfied. How, then, could any one have sustained any 
injury by reason of the want of notice ? 

Another view may be taken of this subject. A mortgage 
creates a lien. It is not a mere lien. It is something more. 
It is an estate in the land, conditional, it is true; but the con- 
dition is, that it shall endure until the debt is satisfied. Why 
should a judgment unsatisfied destroy this estate against the 
express stipulation of the parties ? 

The act concerning mortgages, sections 4 and 17, shows that 
the personal representative, meaning the executor or adminis- 
trator, is a sufficient party for all purposes under this statute. 

Judgment reversed, and cause remanded, Judge Ryland con- 
curring ; Judge Leonard not sitting. 


WALKER, Respondent, vs. BorLaND & oTHERS, Appellants. 


1. In an action of trespass for selling property of the plaintiff under execu- 
tion against another, the measure of damages, in the absence of any ag- 
gravating circumstances, is the value of the property at the time of the tres- 
pass and interest to the trial. 


Appeal from Jasper Circuit Court. 


Trespass for the seizure and sale under an execution against 
James Walker, of a horse, some cows, calves and other cattle 
belonging to the plaintiff. The defendants were Nancy Bor- 
land, the plaintiff in the execution, and her securities in a bond 
given to indemnify the sheriff for selling after a sheriff’s jury 
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had found the property to belong to the plaintiff. There was 
& judgment by default for want of an answer, and a writ of 
inquiry ordered. At the execution of the writ, the plaintiff was 
allowed to show the present value of the cattle, taking into 
consideration their growth and rise in value, and the court in- 
structed the jury as follows : 

‘¢ The criterion of damages in the above case is not the value 
of the property at the time of seizure and sale, but the jury 
may allow plaintiff damages for the natural growth of the prop - 
erty since the sale, together with its value at that time.” 

‘¢The jury may assess damages in this case to compensate 
plaintiff for all the damages which he has sustained by reason 
of the seizure and sale of the property.” 

An instruction asked by the defendants that the measure of 
damages was the value of the property at the time of the sei- 
zure by the sheriff, with interest to the trial, was refused. 

The defendants appealed from the judgment for the dama- 
ges assessed under this ruling. 

Edwards, for appellant. 

Wright, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The only point made before us in argument is in reference to 
the measure of damages, and in this we think the court erred. 
It is desirable to have as definite and precise rules upon this 
subject as possible, and a proper administration of justice re- 
quires that these rules should be strictly adhered to. It is in 
vain that the legal rights of the parties are settled by the courts 
if the amount of compensation for violations of these rights 
is left to the arbitrary discretion of a jury, and hence it is both 
the policy and tendency of our law to reduce the measure of 
damages, in all cases where it is practicable, to fixed legal 
rules, and to enforce a rigid adherence to them. 

‘¢ Damages,”? Lord Coke (Co. Lit. 257, a) tells us, ‘* hath 
® special signification for the recompense that is given by the 
jury to the plaintiff for the wrong the defendant hath done 




















JULY TERM, 1855. 291 





Walker v. Borland. 





# him.” These damages, however, are sometimes vindictive, as 
well as compensatory. But compensation for the actual loss 
sustained is the professed object of the law, except where there 
has been fraud, oppression, malice, or gross negligence ; and in 
these cases, a different rule is adopted, and the jury are allow- 
ed to award exemplary damages, not only to compensate the 
sufferer, but also to punish the offender. (Sedgwick on Dam- 
ages, 2 ed., 38, 57.) 

The most favorable measure of damages for the plaintiff, on 
account of the wrong here complained of, and that to which, we 
think, he is entitled, is that which would have been applicable, 
had the action been against the execution plaintiff for the al- 
leged seizure and sale of the property—trespass de bonis as- 
portatis ; and, in that event, there being no aggravating cir- 
cumstances in the transaction, the damages would have been 
confined to the actual loss sustained—the value of the prop- 
erty and interest, allowing nothing for the profits the party 
might have made by raising the stock. It is said by Sedgwick 
(Law of Damages, 69,) ‘* that both the English and American 
courts have generally concurred in denying profits as any part 
of the damages to be compensated, and that, whether in cases 
of contract or tort.” 

In Conrad against The Pacific Ins.: Co. (6 Pet. (U. 8.) 
Rep. 268,) which was trespass against a marshal for seizing 
and selling the property of the plaintiff under an execution 
against another, the instructions given by the Circuit Court to 
the jury, as to the measure of damages, were approved by the 
Supreme Court of the United States upon a writ of error, and 
we extract a part of the charge relating to this matter. ‘*‘ Where 
a trespass is committed in a wanton, rude and aggravated man- 
ner, indicating malice or a desire to injure, a jury ought to be 
liberal in compensating the party injured in all he has lost in 
property, in expenses for the recovery of his rights, in feeling 
or reputation, and even this may be exceeded by setting a pub- 
lic example to prevent a repetition of the act. In such cases, 
there is no certain, fixed standard, for the jury may not only 
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take into view what is due to the party complaining, but to the 
public, by inflicting what are called in law speculative, exempla- 
ry or vindictive damages. But when an individual, acting in 
pursuance of what he conceives a just claim to property, pro- 
ceeds, by legal process, to enforce it, and causes a levy to be 
made on what is claimed by another, without abusing or per- 
verting its true object, there is, and ought to be a very different 
rule, if, after a due course of legal investigation, his case is not 
well founded.”’ ‘‘ The general rule of damage is the value of 
the property taken, with interest from the time of the taking 
down to the trial. This is generally considered as the extent of 
the damages sustained, and this is deemed legal compensation, 
which refers solely to the injury done to the property taken, 
and not to any collateral or consequential damages resulting to 
the owner by the trespass. These are taken into consideration 
only in a case more or less aggravated.”” We remark here that 
the action of trespass for personal property, without aggrava- 
ting circumstances, is to be regarded as one of trover in refer- 
ence to the measure of damages. Some difference, however, 
exists in the courts as to the point of time to which we are to 
have reference, in estimating the value of the property taken or 
converted. The rule of the English courts seems to be, to 
leave it to the jury to select any time between that of the wrong 
done and the trial. (Greening v. Wilkinson, 1 Car. & 
Payne, 844. Sedgwick on Damages, (2d ed.) 478, 479.) 
But in most of the American courts, the reference is to the 
time when the injury was committed, with interest down to the 
trial. (Kennedy v. Whitwell, 4 Pick. 466. Lillard v. 
Whitaker, 3 Bibb. 92. Watts v. Potter, 2 Mason’s U. 8S. 
Cir. Ct. 76.) 

In New York, the measure in some cases, it seems, is the 
highest value of the property between these two periods, (Per 
Sutherland in West v. Beach, 8 Cow. 83 ;) while in other 
cases, the value at the time of the trespass is adopted as 
the proper measure. (Dillenback v. Jerome, T Cow. 294. 
Sedgwick on Damages, 479.) In our own state, it is believed, 
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the practice has been to estimate the value at the time the 
injury was committed, and to allow interest to the time of the 
trial, and we see no reason to disturb it, and think it the cor- 
rect rule. 

In the present case, it is not pretended that there were any 
aggravating circumstances, and the proof was accordingly con- 
fined to the value of the property. The witnesses, after sta- 
ting its value at the time of the trespass, proceeded to state 
what they thought it would have been worth at the time they 
testified, taking into consideration the growth of the animals, 
and the increased value of such property ; and the court, at the 
instance of the plaintiff, directed the jury that they were not 
confined to the value of the property at the time of the tres- 
pass, but might allow for the growth and the present value. 
All this was manifestly erroneous. The effect of the evidence 
and instruction was to allow the plaintiff to recover, not only 
all the profits that he could have made, if he had kept and 
raised the animals—allowing, too, nothing for the expense of 
taking care of them, and the accidents to which they are liable— 
but also the increased price of such property at the time of the 
trial, beyond what it was worth when the trespass was commit- 
ted. The damages here to be allowed the plaintiff were to be 
a compensation, not only for the injury actually arising from 
the act done, estimating the property according to its value at 
the time when it was worth the most, but also for profits lost ; 
and no case, it is believed, has ever gone this length. 

The judgment must be reversed, and upon a re- assessment 
of the damages, they must be confined to the value of the prop- 
erty when the trespass was committed, upon which the jury 
may allow interest. The judgment is accordingly reversed, and 
the cause remand&. 
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Funk, Respondent, vs. Ditton, Appellant. 


1. Under the practice act of 1849, the wife is a competent witness to sup- 
port the title of a bailee of her husband; in an action in the nature of trover 
against the bailee, to which the husband is not a party. 

2. As to measure of damages for the conversion of a slave, (see Walker v. 
Borland, ante.) 


“ppeal from Buchanan Court of Common Pleas. 


Action by Funk for the value of a female slave alleged to 
have been converted by Dillon. The plaintiff claimed the slave 
as the property of his wife, the daughter of William P. Flint. 
The defendant had hired the slave of Flint. 

At the trial, the plaintiff proved that Flint and wife were in 
possession of the slave from the time of their removal to Mis- 
souri, until the plaintiff married their daughter; and that while 
80 in possession, Flint frequently declared that the slave be- 
longed to his daughter, and had been willed to her by her ma- 
ternal grandfather. An exception was taken to the admission 
of Flint’s declarations. 

The defendant offered evidence tending to show that the 
slave was given to Flint’s wife by Maj. Pattison, her maternal 
grandfather ; and produced a bill of sale from Pattison to 
Flint, dated in 1842. The defendant offered Sarah E. Flint, 
wife of William P., as a witness, having previously read in 
evidence a decree divorcing her from her husband, but the 
court refused to permit her to testify, to which an exception 
was taken. 

The eighth instruction given for the plaintiff was as follows : 
‘¢'The measure of damages in this case is the value of the slave 
in contest, and the value of her services since the demand and 
refusal.” 

After verdict and judgment for plaintiff, defendant appealed. 
H. M. Vories, for appellant. 

B. F. Loan, for respondent. 
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Rytanp, Judge, delivered the opinion of the court. 


The errors relied on for reversing the judgment of the court 
below, by the appellant’s counsel, principally embrace the rul- 
ings of that court, in admitting and rejecting the testimony 
of witnesses, and in giving instructions, and in refusing in- 
structions. Many and various rulings have been pointed out 
here, and alleged to be erroneous, which it is not thought ne- 
cessary to notice particularly. 

1. The court erred in rejecting the testimony of Mrs. Sarah 
E. Flint. She was a proper and competent witness, and the 
defendant had the undoubted right to have had her testimony: 
before the jury. Her husband was no party to this suit, and 
whether she and her husband had been separated by a divorce or 
not, made no difference. In no way does it appear by this 
record how either Sarah E. Flint, or her husband, William P. 
Flint, were to be held as incompetent witnesses. The great 
burden of the testimony, on the part of the plaintiff, was what 
had been said in regard to the ownership of the negro woman 
in controversy by William P. Flint. 

How the testimony of Mrs. Flint became excluded, or rather 
why she was declared incompetent, and refused admission to be 
sworn, this court is at a loss to ascertain. In the case of 
Scroggin & Smith v. Holland, (16 Mo. Rep. 419,) this court 
held that the widow was a competent witness for the interest of 
her deceased husband’s estate. A witness, under our late code, 
is not incompetent by reason of interest in the event of the 
suit. Here we cannot see the interest involved in behalf of 
Mrs. Flint. There may be, however, such interest ; but inter- 
est does not now ggnder a witness incompetent. The defend- 
ant claims the negro as a special bailee. The testimony shows 
he claims her as having hired her from William P. Flint, (See 
the case of Stein v. Weidman’s Adm’r, in the 20th vol. Mo. 
Rep. p. 17.) In this last case, a widow marries the adminis- 
tratcr of the estate of her first husband, and is admitted as a 
competent witness in favor of her present husband, the admin- 
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istrator, in 2 controversy between him, as such administrator, 
and a person claiming to be a creditor of the estate of her first 
husband. (1 Greenl. Ev. secs. 337, 3388.) In Wells v. 
Tucker, (3 Binney, 366, ) it was held that the widow is a good 
witness to prove a donatio causa mortis by her deceased hus- 
band. But there is here no need to cite authorities, because 
the husband is no party, nor is his estate a party. Mrs. Flint 
has no interest, nor is she excluded by any common law rule 
from being a witness in this case. The court below, therefore, 
erred in refusing to let her be sworn as a witness. 

2. The eighth instruction given for the plaintiff is not correct ; 
it should not have been given. (See the case of Walker v. 
Borland, decided at this term of the court, and the opinion 
therein. ) 

The other instructions we say nothing about. The facts may 
assume a different face in the next trial, when the rejected wit- 
ness is permitted to testify. I cannot close this opinion with- 
out remarking how exceedingly dark the whole case appears to 
us. In the next trial more light may appear; it is to be ex- 
pected that it will, in order that justice may be done the par- 
ties. The judgment below must be reversed, and the cause re- 
manded for further proceedings; Judge Scott, the other judge 
before whom it was argued, concurring. 


Kritzer, Defendant in Error, vs. Smrru, Plaintiff in Error. 


1. It is no ground of demurrer to a petition in an attachment suit upon a note 
before maturity, that it states the note to be “ due,’%or that it fails to refer 
to the law, or state the existence of thd facts wi authorize an attach- 
ment under such circumstances. It is sufficient that the affidavit sets forth 
facts which, under the statute, constitute a cause. 

2. A defendant sued by attachment under the statute on a note not due, is 
not bound, it seems, to plead to the merits, until after the note is due. 

3. A party’s deposition, taken in a suit between different parties, may be read 
in evidence against him as an admission. But the rule is, that the whole 
deposition must be read; though a failure in this respect is no ground for 
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the reversal of a judgment, where it can be seen that the party has not 
been prejudiced. 

4. Where an affidavit for an attachment, upon a note not due, sets forth 
two causes which warrant an attachment in such a case, and one which does 
not, and issue is only taken upon the two which do, a general verdict for the 
plaintiff will sustain the suit. 

5. The issue being, whether a party was “about fraudulently to conceal or 
dispose of his property or effects so as to hinder or delay his creditors,” 
an instruction that he must have done some act to indicate the intent, 
was held properly refused, an instruction being given in the words of the 
statute. 

6. Upon a general judgment in an attachment suit, it is error to award a 
special execution against the property attached. 


Error to Jackson Circuit Court. 


Suit by attachment upon a note not due. After the usual 
averment setting forth the execution of the note, and describing 
it, the petition stated that the note was ‘‘ due and unpaid.” 
The affidavit set forth the 7th, 8th and 3d grounds of attach- 
ment, specified in the act (R. C. 1845.) The defendant and 
not the State was made the obligee in the bond given upon 
suing out the writ. The defendant, at the return term and be- 
fore the note was due, filed a plea in abatement to the 7th and 
8th grounds, but did not take issue on the 38d. At the trial, 
the plaintiff was permitted to read in evidence portions of a 
deposition of the defendant, taken in another suit pending 
against defendant and another, in which third parties were 
plaintiffs, to the reading of which defendant excepted. The 
jury returned a general verdict for the plaintiff. The defend- 
ant afterwards moved for an arrest of further proceedings, 
on the ground that the verdict did not warrant a further prose- 
cution of the suit. The motion was overruled, and the cause 
continued. In the interval between the two terms, the note 
fell due. At the next term, and on the fourth day thereof, the 
defendant asked leave to file a demurrer to the plaintiff’s peti- 
tion, which was not granted, and final judgment was rendered 
for want of an answer for the amount of the note, with an 
award of a special execution against the property attached. 
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At the trial of the plea in abatement, the following instruc- 
tion asked by defendant was refused : 

‘<3. Before the jury can find for plaintiff, they must believe 
that defendant, at the time the attachment was sued out, had 
conceived an idea or intention to hinder or delay his creditors 
in the collection of their debts, and that he had done some act 
to indicate a design to carry out such intention.” 

The court instructed the jury to find for defendant, unless 
at the time of the attachment, ‘“‘ he was about fraudulently to 
convey, assign, conceal or dispose of his property or effects so 
as to hinder or delay his creditors in the collection of their 
debts.” 

After a motion in arrest of judgment overruled, the defend- 
ant sued out this writ of error. 

J. B. Hovey, for plaintiff in error. I. The court erred in 
permitting portions of defendant’s deposition in another cause 
to be read in evidence. 1. The portions read were irrelevant 
to the issue in the cause in which the deposition was taken. 2. 
The rule as to sworn admissions at common law extended only 
to voluntary affidavits, bills and answers in chancery, examin- 
ations before commissioners in bankruptcy, oral testimony given 
in a regular cause before a court, and depositions which have 
‘been used for the purpose of evidence. (Collett v. Keith, 4 
Esp. Cases, 212.) 3. Since our practice act of 1849, the 
reason for allowing sworn admissions has altogether ceased, as 
either party may be sworn as a witness in the cause. (Art. 
24,§11.) ILL. The court erred in refusing the third instruc- 
tion. The word ‘ fraudulently” is a legal term which should 
have been defined to the jury. ILI. As one of the causes of 
attachment mentioned in the affidavit did not warrant a suit 
upon a note not due, and was not withdrawn, a general verdict 
for the plaintiff did not authorize him to further prosecute 
the suit, and so the motion in arrest after verdict upon the 
plea in abatement should have been sustained. IV. There was 
error in refusing leave to defendant to file his demurrer, as he 
was not bound to plead to the merits of the action until the next 
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term after the note became due, and within the first six days 
thereof. This being a suit under a special statute, the act of 
1849, as to the time of pleading to suits on notes, does not 
apply. V. The motion in arrest of judgment should have been 
sustained, because the petition was upon a note not due, and 
did not refer to any statute which authorized such a suit. VI. 
No sufficient bond was filed. (5 Mo. Rep. 18. 13 id. 25.) 

J. W. Reid, for defendant in error. 1. Smith’s deposition 
was properly allowed to be read in evidence as a sworn admis- 
sion, nor does it matter that the portions read were immaterial to 
the issue in the cause in which it was taken. (Collett v. Keith, 
4 Esp. Cases, 212. 1 Starkie, 172. 1 Camp. 30. 4 Camp. 
10. 1 Litt. (Ky.) 219-20.) Nor is it material that it had 
never been used on a trial, as that would not affect its value as 
an admission. The statute of 1849, allowing a party to call 
his adversary as a witness, is without prejudice to the right of 
proving his admissions. 2. The attachment act of 1847 isa 
general law—a mere supplement to the act of 1845—and of 
course need not be specially pleaded. 38. There is nothing in the 
practice act of 1849 or in the supplementary attachment law of 
1847, which changes the time of pleading in suits upon notes 
not due. The judgment by default in this case was not rendered 
until the fourth day of the next term after the note was due. 
4. The third instruction asked by defendant was properly re- 
fused. It involves the absurdity of a plaintiff taking steps to 
prevent a fraud which has been consummated. 5. The in- 
sertion in the affidavit of a cause which did not warrant an at- 
tachment under the circumstances, was mere surplusage, and 
no ground for arresting the judgment after verdict, no issue 
being taken upon it. The verdict was upon the issues taken. 
6. If the bond was informal, it should have been taken advan- 
tage of by motion, and the plaintiff might have amended with- 
out prejudice. (Attachment act of 1845, art. 1,§ 6.) The 
case is unlike Stephenson eé al. v. Robbins, (5 Mo. Rep. 18.) 
There no bond was filed. But the bond in this case was suffi- 
cient. It afforded the plaintiff as substantial protection as if 
made to the state. (10 Mo. Rep. 665.) 
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Scott, Judge, delivered the opinion of the court. 


As to the objection stated in the brief, that the bond for the 
attachment was not made payable to the state of Missouri, it 
may be answered that no point on the validity of the bond was 
made in the court below. In thus meeting the objection stated, 
we are not to be understood as expressing the opinion that the 
bond in this case would not have supported an action. 

There was no error in refusing leave to the defendant below 
to file his demurrer, as we are of the opinion that it contained 
no cause affecting the plaintiffs action. 

1. On the face of the petition, it appeared that the time for 
the payment of the note on which the suit was brought, had not 
arrived ; and the word ‘ due,” used in the petition, must be 
construed to mean as it does in the saying debitum in presenti 
solvendum in futuro. The law authorized proceedings by 
attachment against debtors in certain circumstances, when the 
debt was not payable till a time posterior to the bringing of the 
suit. With this law in the mind, the proceedings would have 
been entirely intelligible. It was no more necessary to refer to 
that than to any other general statute. 

2. If it had appeared that the defendant had any defence to 
the action of the plaintiff, the court, under the circumstances, 
should have lent an indulgent ear to it; but as it does not ap- 
pear from any thing in the record that there was any real de- 
fence to the merits of the action, we cannot perceive any ground 
on which we would be warranted in reversing the judgment. 
The defendant, we conceive, was not bound to plead to the ac- 
tion until after the note on which the suit was brought became 
due. 

3. In whatever light it may be viewed, we cannot see any 
ground on which the objection to the deposition of the defend- 
ant, Smith, given in another action, can be upheld. We take 
it for granted that the handwriting of Smith, the defendant, 
whose name is subscribed to the deposition, was proved or ad- 
mitted, inasmuch as the bill of exceptions states that ‘‘ the 
identity of the defendant with the deposition is not disputed.” 
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His name being subscribed to the deposition, on no ground could 
it be refused as an admission. It was evidence, just as a let- 
ter or voluntary affidavit would have been. There is nothing 
in the practice act of 1849 which can affect this question. That 
a party can be sworn as a witness in a cause, can be no reason 
why his admissions may not be read against him. It was a 
rule of the common law that what a witness swore on a trial 
between others, subjecting him to an action or the payment of 
a debt, might be given in evidence against him in a suit in 
which he was a party. He was not exempt from giving such 
testimony. He was at liberty afterwards to explain his evi- 
dence. This we conceive to be the common law on this subject, 
confirmed by an act of parliament, made in accordance with the 
views of a majority of the English judges. We have a similar 
statute. Irrelevant questions, put with a view to extract evi- 
dence from the witness against himself, would be discounte- 
nanced, and all courts would protect a witness in his refusal to 
answer them. Questions improperly put, yet if answered, the 
answer will be evidence against the witness. This matter is so 
plain that it cannot be necessary to say more upon it. 

As the deposition was read as an admission, regularly, the 
party reading it should have read the whole. The distinction 
is that, when an answer is read as a part of the pleadings in the 
cause in which it is filed, only such parts may be read as the 
party desires ; but when it is taken from the cause in which it 
is filed and read in another proceeding, as an admission, there 
the whole of it must be read by the party offering it. The 
course pursued on the trial was not regular, but as it does not 
appear that there were any other parts of the deposition read 
which varied the sense of those parts which were read, we can- 
not reverse the judgment for that cause. The deposition read 
on the trial is in the record, and we do not see that the party 
was injuriously affected by the omission to read the whole of it. 
(3 Greenl. 1 Starkie, 290, 1, 2, 3.) 

4, As there were issues taken on but two of the causes al- 
leged for suing out the attachment, there being a general ver- 
20—xxI. 





302 JEFFERSON CITY. 





Kritzer v. Smith. 





dict for the plaintiff, does not create any error, as either of the 
causes on which issue was taken was sufficient to support the 
attachment. The omission to take issue on the third ground 
stated in the affidavit for the attachment, was no admission of 
its truth ; and if it amounted in fact to such an admission, the 
plaintiff is not affected thereby, although it may be that this 
ground of itself would not sustain an attachment under the cir- 
cumstances. 

5. There is no warrant in the statute for the idea contained 
in the third instruction asked by the defendant ; it was there- 
fore properly refused. The instructions given clearly set forth 
the law applicable to the case. 

6. The judgment in this cause was a general one. The 59th 
section of the 1st article of the law concerning attachments en- 
acts that, ‘‘ where there is a general judgment against the de- 
fendant, the execution shall be a common fierz facias, which 
may be levied upon all the property of the defendant subject to 
execution, whether attached in the cause or not.” The judg- 
ment and award of execution, therefore, in this case is errone- 
ous, inasmuch as the court undertook to specify what property 
should be sold. The judgment being a general one, as re- 
quired by the pleadings, the court had no authority to condemn 
the attached lot to be sold, as under such a judgment the at- 
tached property need not necessarily be sold. If there is other 
property sufficient to satisfy the execution, the defendant may 
surrender it and have the attached property reserved, if he wills 
it. This is a right the execution law gives him, and which the 
court had no power to take away. 

The judgment will be reversed, and a general judgment will 
be entered here, such as the law requires, and the defendant in 
error will pay the costs. The other judges concur. 
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Guxwn’s ApMInistRATOR, Appellant, vs. Topp, Respondent. 


1. The subject matter of an original suit, during its pendency, may be used as 
a set-off by the plaintiff; and a final judgment may be pleaded as a set-off. 
2. A demand for the amount of a note received for collection and converted, 
is not unliquidated damages, and is the subject of set-off. 
3. Kritzer v. Smith, ante, affirmed. 


Appeal from Weston Court of Common Pleas. 


Action begun in the Platte Circuit Court, and taken by 
change of venue to the Weston Court of Common Pleas. The 
record showed two amended petitions and answers. The origi- 
nal and first amended petition were for a balance alleged to be 
due on account of money received by defendant from plaintiff’s 
intestate, after deducting a payment of $502. The last peti- 
tion was founded upon a due bill, (which, it would appear, was 
discovered after the commencement of the suit, ) for an amount 
slightly varying from the sum of money stated in the original: 
petitions and answers to have been received. The plaintiff’ 
asked judgment for the amount of the due bill, allowing no. 
credit for payment. The defendant, in his answer to this peti- 
tion, after stating that the due bill was given for the money,. 
and that he had paid $502, pleaded against the balance, Ist,, 
The amount of a note received by plaintiff’s intestate for col- 
lection and converted to his own use, as a set-off ; 2d, A judg-. 
ment of the Probate Court prior to the commencement of this- 
suit, in bar; and 3d, The judgment as a set-off. 

The record showed no replication to the last answer. At the- 
trial, the defendant read in evidence the deposition of Bush,. 
proving payment of $502 on an order, and offered evidence: 
tending to sustain his first plea. He then read in evidence a: 
judgment of the Probate Court in his favor against the plain- 
tiff, as administrator, in connection with parol testimony that 
it was for the amount of the note mentioned in his first plea,. 
less the balance then claimed to be due from him on.account of. 
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the money received from the intestate, which was allowed as a 
set- off. 

The plaintiff, in rebuttal, was permitted to read in evidence 
an admission in the defendant’s second answer, as to the 
amount of money received by him; and thereupon the defend- 
ant was allowed to read the balance of his answer showing that 
he had set up the same pleas contained in his last answer. 

The following instructions asked by plaintiff were refused : 

2. If the jury believe from the testimony that the subject 
matter of the set-off is now pending in a suit between the same 
parties, commenced before the set-off in this case, then such 
set-off should not be considered by them. 

3. Unless they believe from the testimony that plaintiff was 
credited by defendant or allowed by the Probate Court the same 
amount on the note or due bill sued on, they will find for plain- 
tiff the amount of the note with interest. 

4. If they believe from the testimony that the note or due 
bill was never before the Probate Court of this county, they 
will find for plaintiff the amount of the note with interest. 

5. If they believe from the testimony that the judgment 
mentioned in defendant’s set-off before the Probate Court has 
been appealed from to tke Circuit Court, and is now pending 
and undetermined, they will not consider it as a matter of set- 
off in this case. 

7. Unless the jury believe from the evidence that the $502 
paid on the order mentioned in Bush’s deposition to defendant, 
was upon the note or due bill sued on, they will not take it into 
consideration in making up their verdict. 

8. If they believe from the testimony that the note put into 
Gunn’s hands for collection was converted to his own use, it is 
unliquidated damages, which they cannot consider. 

There was a verdict for the defendant upon his set-off. Ne 
appearance for appellant. 

Abell & Stringfellow for respondent. 
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Scott, Judge, delivered the opinion of the court. 


No brief was filed in this cause, and in the absence of all 
orel argument, we are left to the assignment of errors, in order 
to ascertain of what complaint is made to the detriment of the 
appellant, who was plaintiff below. 

The error specifically assigned is the refusal of the court to 
give the second, third, fourth, fifth, seventh and eighth instruc- 
tions asked by the plaintiff. The instruction numbered two 
was properly refused, as nothing is clearer than that the 
subject matter of an original suit may be used as a set-off by 
the plaintiff in that suit during its pendency, when he is sued 
by his adversary. If it is a final judgment, it is a set-off as a 
judgment. (Chitty, 553.) The third instruction would have 
effected nothing for the plaintiff. He obtained the full benefit 
of the set-off alluded to by it, and there was no question but 
that all the petitions, both original and amended, referred to 
but one and the same indebtedness, and that the due bill was 

‘only evidence of the debt mentioned in the original petition. 
There is no pretence that the defendant, Todd, owed more than 
one debt to the plaintiff’s testator. The objection to the fourth 
instruction is sustained by the observations made on the third. 

There was no error in the refusal to give the fifth instruction. 
The set-off of the defendant had been pleaded, both as an 
original demand, as it stood before it was matured into a judg- 
ment, and as a judgment. It stood admitted in both these 
forms, as the third amended answer in the supplemental record 
before us was not replied to; and as the defendant got the ben- 
efit of it in only one of the forms in which it was pleaded, the 
plaintiff has sustained no injury. The objection to the seventh 
instruction is shown by what has been said in relation to the 
third. Moreover, a set-off was pleaded to the amended peti- 
tion, in which the due bill was set out, which was not replied to, 
and therefore stood admitted. 

The eighth instruction does not contain a correct proposition. 
If the plaintiff’s intestate converted a note to his own use, there 
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is no reason why he should not pay the value of it ; such value 
would not be unliquidated damages. 

The reading of a portion of the defendant’s answer by the 
plaintiff as evidence, the answer being a pleading in the cause, 
and read as such, gave the defendant no right to use any other 
parts of the answer as evidence for himself. If a defendant 
admits one fact and it is used by his adversary as evidence, 
surely that can be no warrant to him to take all the facts stated 
in the answer as evidence against the plaintiff. If any other 
portions of the answer, not read by the plaintiff, affected the 
sense, or explained, in any way, the portions read, he would 
have a right to read them ; but as to the portions which related 
to other facts, he would have no right to do so. This matter 
was considered in the case of Krztzer v. Smith, decided at 
this term, and the law in relation to it was then stated. But, 
inasmuch as the admissions contained in the answer read, were 
made in another answer in the cause, which was not replied to, 
being in relation to the set-off, the plaintiff has sustained no 
injury by the admission of such evidence. 

The other judges concurring, the judgment will be affirmed. 





Topp, Respondent, vs. GuNN’s ADMINISTRATOR, Appellant. 


1. Under the act to establish a probate court in Buchanan county, (sess. acts 
of 1851, p. 514,) an appeal may be taken in vacation within thirty days 
after judgment. 

2. A manifest clerical error in the record making it appear that the appeal 
was taken before judgment, is no ground for dismissing the appeal, the bond 
showing that the appeal was taken within the time allowed by law. 


Appeal from Weston Court of Common Pleas. 


Adams, for appellant. 
Abell & Stringfellow, for respondent. 
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Scort, Judge, delivered the opinion of the court. 


This cause was commenced in the Probate Court, whence it 
was appealed to the Cireuit Court of Platte county, from which 
it was transferred by a change of venue to the Weston Court 
of Common Pleas, where the appeal was dismissed and the 
cause brought here. 

The appeal from the Probate Court was dismissed by the 
Court of Common Pleas in Platte county, on a motion founded 
on the following reasons: That the appeal was not taken ac- 
cording to law ; that it was not taken during the term at which 
the judgment was rendered ; that no bill of exceptions was al- 
lowed and filed ; that no appeal was taken from the judgment 
of the Probate Court ; that the pretended appeal was taken 
before the judgment was rendered. 

The tenth section of the sixth article of the act to establish a 
Probate Court in Buchanan county, puts that act in force in 
the county of Platte. (Sess. Acts of 1851, p. 514.) The 
second and third sections of this act regulate the taking of ap- 
peals from the Probate to the Circuit Court. It appears from 
the record that an appeal was granted ; that there was an affi- 
davit and a bond for an appeal. The bill of exceptions was 
signed by the judge and certified by the clerk. 

As to the objection that the appeal was not taken during the 
term at which the judgment was rendered, the third section of 
the act referred to allows appeals to be taken within thirty days 
from the rendition of the judgment. This, surely, implies that 
an appeal may be taken in vacation, as a judgment may be 
rendered on the last day of the term. 

It appears that the allowance was made on the 8th February, 
1853, by the Probate Court. The record states that after- 
wards, on the 4th of February, 1853, in vacation, an appeal 
was prayed. This is evidently a clerical error, as the appeal 
being asked for after the judgment, it could not have been on 
the 4th February, 1853. ‘The other proceedings correct this, 
and show it to be an error, for the appeal bond was dated on 
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the 4th March, 1853, showing that the appeal was taken within 
the time allowed by law. 

The judgment will be reversed, and the cause remanded ; and 
as the plaintiff, Todd, has obtained the benefit of his claim in 
this suit in another action, decided at this term, the defendant 
may avail himself of that defence in a trial de novo, in the 
court to which this cause will be remanded. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 





Hoop, Defendant in Error, vs. Matuis & Satty, Plaintiffs 
in Error. 


1. A court cannot direct a verdict for one of two defendants, for the purpose 
of enabling his co-defendant to introduce him as a witness, if there is any 
evidence at all against him. 

2. It is too late to make the application after the evidence and arguments on 
both sides are closed, when it is altogether within the discretion of the 
court whether the case shall be opened for the admission of further evi- 
dence. 

3. It is no abuse of the discretion of a court to allow a plaintiff, after the ar- 
gument is commenced, to recall a witness to supply an unintentional omis- 
sion. 

4. As the action of use and occupation can only be maintained when the rela- 
tion of landlord and tenant exists, it is unnecessary for the plaintiff to show 
title. 

5. Under the third and fourth sections of article 8, of the act concerning jus- 
tices’? courts, (R. C. 1845,) where judgment is rendered by the justice 
against two defendants, the surety in the appeal bond is liable, though the 
judgment in the appellate court is only against one of them. 


Error to Benton Circuit Court. 


This suit was commenced before a justice of the peace by 
Hood against Mathis & Williams for a year’s ‘‘ rent of ten 
acres of land.” There being a judgment against the defend- 
ants in the justice’s court, they appealed to the Circuit Court, 
giving the statutory bond, conditioned for satisfaction ‘‘if the 
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judgment of the justice be affirmed, or if on the trial anew in 
the Circuit Court, judgment be given against the appellants.” 

At the trial in the Circuit Court before a jury, there was evi- 
dence tending to show that the defendant, Williams, owned land 
adjoining that of plaintiff, and that there was a dispute as to 
their division line. The line was run by a surveyor, and a 
witness ‘‘ thought” that, though Williams was dissatisfied with 
it, it was understood that it should stand until the field notes 
could be obtained. Williams had previously been, and con- 
tinued to remain, in possession of a cleared field on plaintiff’s 
side of the line; and he agreed with Mathis that if he would 
make a crop of corn on the field, he should have one-third of 
the crop, and he (W.) would furnish team and hands. The 
field was afterward worked by Mathis anda son of Williams. 
There was evidence tending to show that Mathis promised to 
pay plaintiff the rent of the land in corn, but one witness stated 
that he never heard any thing said about rent until the crop was 
made. There was no evidence of any express promise on the 
part of Williams. The plaintiff offered to show title, but his 
evidence was excluded on the objection of the defendants. Af- 
ter the close of his case, and after two of the defendants’ coun- 
sel had addressed the jury, plaintiff was permitted to recall a 
witness to prove the value of the corn, to which the defendants 
excepted. After the close of the argument on both sides, the 
defendants’ counsel asked the court to pass upon the evidence 
against Williams, in order that he might be introduced as a 
witness ; but the court declined to do so, and an exception was 
taken. 

The court instructed the jury, that if the defendants rented 
the land and promised to pay the rent, and occupied under such 
renting, they were liable. 

An instruction that the possession of Williams was prima 
facie evidence of ownership, and that it was necessary for the 
plaintiff to show title, was refused. An instruction that a 
promise by Mathis to pay the rent was not binding unless there 
was a consideration was refused, but offered to be given with 
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the qualification that the use of the land was a sufficient con- 
sideration. The jury returned a verdict against Mathis, and 
in favor of Williams, upon which judgment was entered against 
Mathis, and Sally, the surety in the appeal bond. 

F. P. Wright, for plaintiff in error. 1. The court should 
have permitted the jury to have first passed upon Williams, so 
that Mathis might have had the benefit of his testimony. 
(Campbell & Brown v. Hood, 7 Mo. Rep. 211. Brown v. 
Burns, 8 Mo. Rep. 26.) 2. The evidence did not warrant 
the instructions given, and those refused should have been 
given. The action for use and occupation is founded upon the 
relation of landlord and tenant, and can only be maintained 
where there is an agreement, express or implied. An agree- 
ment may be implied from a permissive holding, but there was 
no evidence that Williams held by permission of Hood. Ma- 
this took possession as the tenant of Williams, and Hood never 
said any thing to him about the rent until he had made his 
crop, and a promise then to pay would have been void both as 
an attornment to a stranger, (R. ©. 1845, tit. Landlord and 
Tenart, § 11,) and as without consideration. The use of the 
land was no consideration unless plaintiff showed title. 3. It 
is submitted whether judgment could be entered against the 
surety in the appeal bond, Williams having been acquitted. 4. 
The court erred in permitting plaintiff to introduce evidence in 
chief after he had closed his case. 

Gardenhire, for defendant in error. 1. There was no er- 
ror in refusing to let the jury pass upon Williams’ case, that he 
might be brought in as a witness for Mathis. If there was any 
evidence at all against him, he could not be a witness. (1 
Phill. Ev. 73. Cow. & Hill’s notes, part 1,148. 14 Johns. 
119. 15 Johns. 228. 1 Root, 489. Addis. 858. Coxe, 
1.) 2. The instructions given were unquestionably proper, as 
they made plaintiff’s right to recover depend upon a renting 
from Hood, a promise to pay the rent, and occupation under 
such renting. Under these instructions, no question can arise 
about consideration or attornment to a stranger. 38. Under 
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plaintiff’s instructions, he could not recover unless the relation 
of landlord and tenant existed, andif it did exist, the tenant 
could not dispute his landlord’s title. 4. The judgment against 
the surety in the appeal bond was proper. (R. C. 1845, p. 
668, sec. 4, p. 671, § 28.) 5. The manner of examining wit- 
nesses is within the discretion of the court trying the cause. 
(8 Mo. Rep. 26.) 


LEONARD, Judge, delivered the opinion of the court. 


1. The rule as to the acquittal of a defendant, in order that 
he may be examined as a witness for his co-defendant, is thus 
stated by Gilbert, in his Law of Evidence, p. 117: ‘If any 
person be arbitrarily made a defendant to prevent his testimony 
in the cause, he shall not prevail by that artifice, but the de- 
fendant against whom nothing is proved shall be sworn not- 
withstanding ; for here the defendant does not swear in his 
own justification, but in justification of another, with whom 
he is joined in the action unnecessarily ; and were not this al- 
lowed, it were but for the plaintiff to turn all the several wit- 
nesses into defendants, and he might be able to prove what he 
pleased, without contest; therefore, if there be an action of 
trespass against two, and there be no evidence against one of 
them, he may be evidence for the other.” 

In order, however, to render him a competent witness, the 
practice now is to direct the jury to find a separate verdict in 
his favor, and the case being thus at an end as to him, his 
competency is restored. (1 Phil. Evidence, 56.) Some dif- 
ference, it seems, has prevailed in the practice of the courts as 
to the point of time in the progress of the cause at which the 
acquittal is to take place. (1 Phil. on Ev. 57. Aucaly v. 
Berg, 1 Stark. 98. Wright v. Paulin, 1 Ry. & Mo. Rep. 
128. Wynne v. Anderson, 3 Car. & Payne, 596.) But in 
Child v. Chamberlain, (6 Car. & Payne, 216,) Park, Justice, 
said: ‘‘It has been settled by the unanimous opinion of the 
judges, that if there is no evidence against any one defendant, 
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at the conclusion of the case on the part of the plaintiff, such 
defendant is to be acquitted, so that all the defendants, not 
fixed by the plaintiff’s evidence, are to be acquitted before any 
part of the defendant’s evidence is gone into.” 

Gilbert (Law of Evidence, 118) states that the rule ‘‘ must 
be understood, where there is no manner of evidence at all 
against the defendant; for, if there be evidence against one, 
though not enough to convict him, in the judge’s opinion, yet 
such person can be no witness for the other, because his guilt 
or innocence must wait the event of the verdict, for the jury are 
the judges of the fact and not the judges ;” and in Brown v. 
Howard, (14 John. Rep. 119,) it is said, ‘* where the least 
evidence is given against one of several wrongdoers, he cannot 
be discharged on the trial, for the purpose of being received 
as a witness.”” The court, it seems, directs the acquittal, and 
of course, the rule is only applicable where there is a defect 
of evidence to carry the case to the jury as to the particular 
defendant whose discharge is asked for, of which the court is 
the proper judge, and not where the question is as to its suf- 
ficiency to convict the party, which is a matter to be submitted 
to the judgment of the jury. Under the English law, the rule 
cannot be applied to actions upon contracts, except, perhaps, 
in cases where one of several defendants has pleaded a per- 
sonal discharge, as a certificate in bankruptcy. (Currie v. 
Child, 8 Camp. 288. Emmet v. Butler, T Taunt. 599. 1 
Moore, 3382. Bate v. Russell, Moody & Ma. 332.) But it 
is otherwise, under the altered condition of our law in relation 
to suits upon joint undertakings. (Campbell & another v. 
Hood, 7 Mo. Rep. 211.) 

2. In the present case, however, we do not think that there 
was such a lack of evidence against Williams as made it the 
duty of the Circuit Court to direct his acquittal, in order that 
he might be examined as a witness for his co-defendant ; but 
if there was, we could not reverse the judgment, because the 
application was made after the testimony and the argument on 
both sides was closed, at a time when it was altogether within 
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the discretion of the court whether the case should be opened 
for the admission of further evidence, and there is nothing in 
the record showing that this discretion was at all abused. 

3. Neither did the court abuse its discretion in allowing the 
plaintiff to recall a witness to prove the value of corn; the 
omission of this proof was a mere slip, unintentional, of course, 
and proper to be supplied. 

4, We cannot discover any error in the ruling of the court as 
to the law of the case, either in the instructions given or in 
those refused. The action was for the use and occupation of 
land, and, of course, the plaintiff could not recover, unless the 
relation of landlord and tenant existed between him and the 
defendants ; and if it did, they were not at liberty to controvert 
his title. 

5. The judgment was also properly entered against the de- 
fendant’s surety in the appeal bond, notwithstanding the ac- 
quittal in the Circuit Court of one of the two defendants 
against whom the original recovery was had. To hold other- 
wise, would be a very narrow construction of the statute, (R. 
C. 1845, tit. ‘* Justices’? Courts,” art. 8, sections 3 and 4,) 
required neither by the words of the act nor the obvious inten- 
tion of the legislature, and tending rather to defeat than to 
promote the administration of justice. 

The judgment must be affirmed. 


Beatie & oTHERS, Appellants, vs. Butter & Fow.sr, Re- 
, spondents. 


1. The death of the mortgagor does not extinguish or suspend a power of 
sale in a mortgage. 

2. An innocent purchaser at a sale under a power in a recorded mortgage is 
not affected by an unrecorded agreement executed by the mortgagee at the 
date of the mortgage that the time of payment of the mortgage debt should 
be extended upon payment of interest. 

3. Possession by the mortgagor’s tenant is not notice to the purchaser of the 

unrecorded agreement. 
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4. As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances. 

5. Notice that a sale was to take place ‘at the town of St. Joseph,” held 
sufficient notice of the place of sale under the circumstances. 


Appeal from Buchanan Circuit Court. 


This was a petition to set aside a sale made under a mort- 
gage, by the mortgagee. The plaintiffs were the heirs at law 
and widow of Josiah N. Beatie, deceased, and the defendants 
were Martin Butler, the mortgagee, and William Fowler, the 
purchaser of the mortgaged lots. 

The facts were found by the court, and may be stated to be 
these : 

On the 21st of December, 1844, Beatie borrowed of Butler 
$1525, and bought a stock of goods of Butler & Lynes, (part- 
ners in trade,) for $2147 52, and gave his note for the first 
named sum, payable on the first of January, 1846, with inter- 
est at ten per cent., and anote for the second named sum, pay- 
able on first of May, 1847, with ten per cent. interest from 
January Ist, 1846. To secure these debts, he executed on the 
same day a mortgage of lots 1,2 and 3, in the town of St. 
Joseph, and a large tract of land in the county of Andrew, and 
five negroes, conditioned that if Beatie failed to pay said sums, 
or any part thereof, with the interest thereon, at the time the 
same should become due, Butler, the mortgagee, was empow- 
ered, upon thirty days’ public notice being given in three of the 
most public places in the county of Buchanan, by posting up 
written advertisements describing the property and the place of 
sale, to sell for cash in hand said property in the manner fol- 
lowing, to-wit: So much thereof, to be selected by Butler, as 
would satisfy the note for $1525 and interest; the residue to 
be also sold in manner and form above stated, if required for 
the liquidation of the note for $2147 52. This mortgage was 
acknowledged and recorded December 23, 1844. 

At the same time, Beatie and Butler executed an agreement, 
under seal, by which it was agreed that if Beatie should pay 
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the interest of the $1525 note, (which was due January Ist, 
1846, ) he should not be required to pay the principal before 
January lst, 1847. This agreement was retained by Beatie 
and not recorded. 

In 1845, Beatie died, leaving a widow and several infant 
children. Administration upon his estate was granted by the 
county court of Andrew county to Prince L. Hudgins. Beatie 
died in possession of lots 1, 2 and 3, in St. Joseph, and after 
his death, his administrator took possession by his tenants. 

On June 4, 1846, Butler gave notice that he would sell the 
farm of 1000 acres in Andrew county, and the lots in St. Jo- 
seph, Nos. 1, 2 and 3, at the town of St. Joseph, on the 6th 
of July, 1846. These notices were posted up as required by 
the deed. 

On the 15th of June, Butler went to Andrew county, and the 
county court, at his instance and with the consent of the ad- 
ministrator, made an order on the administrator to pay the in- 
terest on the $1525 note, and Butler was paid the amount of 
the interest up to that date. This payment was claimed and 
made under and by virtue of the article of agreement of De- 
cember 21st, 1844. The agreement was not produced at the 
time, but was found by the administrator long after the sale. 

On the 6th of July the sale was made on the premises, and 
it was found by the court that they sold for their full cash 
value. St. Joseph, at the time of the sale, was a town of sbout 
five hundred inhabitants, and the business part of the town was 
confined almost entirely to two blocks adjoining the lots sold. 
The sale was well attended. Hudgins, the administrator, was 
present, but made no objection to the sale, and after it was 
over, directed the tenants of the lots to pay rent to Fowler, the 
purchaser. Fowler had no notice of the agreement in relation 
to the extension of credit, nor of the payment of interest, but 
knew of the possession of the lots by the administrator’s ten- 
ants. At the time of the sale, all of Beatie’s children were 
minors. No notice of the sale was given either to the widow or 
heirs of Beatie. 
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Upon this state of facts, the court was asked to set aside the 
sale and permit the heirs of Beatie to redeem the lots by paying 
the principal and interest of the purchase money paid by Fow- 
ler. The bill was filed in November, 1851. The Circuit Court 
refused to set aside the sale and dismissed the bill, and an ap- 
peal was taken. 

WNapton, (with Mell & Stringfellow,) for appellant. 1. 
The death of the mortgagor, Beatie, extinguished the power to 
sell. (Gibson’s heirs v. Jones, 5 Leigh, 370.) 2. The 
mortgage and the article of agreement, executed at the same 
time, and relating to the same subject matter, are but one in- 
strument. (4 Mass. 569. 1 Johns. Cases, 91. 15 Johns. 
Rep. 463. 3 Wend. 234. 8 Mo. Rep. 49. 13 Wend. 114. 
Whitehurst vy. Boyd, 8 Ala. Rep. Sewallv. Henry, 9 Ala. 
Rep. 5 Pick. 395. 10 Pick. 250, 302.) 38. The agreement 
by which, upon payment of interest, on the $1525 note, the 
payment of the principal was deferred until January Ist, 1847, 
was a valid agreement. 4. The payment of the interest by 
Beatie’s administrator, though made after the day fixed by the 
instrument, having been accepted by Butler, was as effectual as 
if made on the day. (15 Pick. 262. 10 Mass. Rep. 419. 
11 Mass. 217. 1Conn. 91. Co. Litt. 218, a. 3 Salk. 3. 
Cowp. 808. 2T. R. 925. 1 Conn. 91.) 5. If the forego- 
ing propositions be correct, it follows that the sale of the mort- 
gaged premises on the 6th of July, 1846, was made six months 
before the debt was due. Such sale can convey no title to a 
purchaser, any more than a sale under a mortgage after the 
mortgage debt has been paid. A purchaser under a power 
buys at his peril, and if there is no subsisting power or author- 
ity to sell, no title is acquired, and this principle equally reaches 
the case of a bona fide purchaser without notice. (Wood v. 
Colvin, 2 Hill, 566. Jackson v. Anderson, 4 Wend. 482. 
Stufford v. Williams, 12 Barbour, 240. Jackson v. Moore, 
18 J. R. 441. 1 Watts & Serg. 333. Jackson v. McKin- 
ney, 3 Wend. 234. Devinney v. Smith, 3 Johns. Ch. Rep. 
344. 7 J. R. 217, 226. 6 Wend. 213. 11 Barbour, 191.) 
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6. -But it is insisted that Fowler had notice. The possession 
of Beatie and of his representatives, after his death, was known 
to Fowler before he bid for the land and before he paid his 
money. ‘This was notice of every claim which the tenant could 
enforce against the vendor. (16 Ves. 249. 7 Ves. 436. 14 
Ves. 596. Landes v. Brant, 10 Howard. 2 J. J. Marsh. 
180. 8 Paige, 421. 5 Johns. Ch. Rep. 32.) 7. Where a 
trust or authority is delegated for mere private purposes, the 
powers of the trustees, whether express or implied, must be 
executed strictly ; and the principle applies equally to trusts, 
or powers coupled with an interest, as to mere naked authori- 
ties, where the trust or power does not survive. (8 Cow. 
583-4. 4 Kent. 330.) 8. The notice of the place of sale 
was insufficient. (5 Leigh, 370. 38 Johns. Ch. Rep. 344-5. 
7J.R. 217. 1 Bibb, 257. 1 Peters, 188. 4 Dana, 185.) 
9. Where the existence of a power depends upon some fact not 
apparent on the face of the deed creating it, the existence or 
non-existence of the fact must necessarily be established by 
parol. In such cases, all that courts can require is, that the 
tenant in possession shall act in good faith, and give the proper 
information when called upon. If his conduct or language 
mislead a purchaser, the latter would not be disturbed ; but if 
he is without fault, the equity of the former being equal to that 
of the latter, his legal title, having never been divested through 
the want of power on the part of the vendor, will be preferred. 

Gardenhire, Forties, Hall and Loan, for respondents. 1, 
The power being coupled with an interest, Butler had power to 
sell after Beatie’s death. (Story’s Ag. § 489. 8 Wheat. 
203-4-5. 4 Kent, 147. 5 Paige, 114. 1 Caines’ Cases in 
Error, 1. 4J.C. R. 37,115. 10 Paige, 208. 3 Litt. 41u. 
1 Greenleat’s Cruise, book 2, p. 99.) 2. Fowler was only 
bound to look to the mortgage as he found it upon the record, 
and is not bound or affected by the agreement between Beatie 
and Butler for the postponement of the payment of the note to 
Butler, being a purchaser for a full consideration, without notice 
of the agreement. (14 Serg. & R. 334, 839. 7 Watts, 322. 
21—VOL. XXI. 
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5 Pick. 459. 1 Paige, 208. 5 Binney, 314. Story on Ag. 
§ 78. 12 Mod. 346. 38 Litt. 410, 423. 6 Johns. 144. 3 
Pick. 177. 5 Gill & Johns. 383. 5 Vermont, 149. 1 
Paige’s Ch. Rep. 202.) 38. Our statute (R. C. 1845, tit. 
Conveyances, § 42,) provides that no instrument in writing, 
affecting real estate in law or equity, is valid except between 
the parties thereto, and such as have actwal notice thereof, 
until the same is deposited with the recorder for record. As to 
the meaning of actual notice, see Story’s Eq. § 399. 2 Bouv. 
Law Dic. 241. 8 Mo. Rep. 24. 13 Mo. Rep. 299, 800. 11 
Metcalf, 247-8. 26 Maine, 484. 29 Maine, 140, 144, 145, 
146.) 4. The possession by tenant was not even constructive 
notice to Fowler of the unrecorded agreement. It was not 
adverse to, but consistent with the title sold by Butler. At 
most, it could only impart notice of the tenant’s title, and not 
of the landlord’s. (Story’s Ag. § 72-3. 5 Binney, 314. 2 
Sag. on Vend. top p. 839. 7 Watts, 272. 2 Sumner, 486, 
554-5-6-T. 23 Maine, 170.) 5. The notice of the place of 
sale was sufficient. It was reasonably certain as to place, and 
sufficient to prevent fraud or the sacrifice of the property. (12 
Wheat. 570. 13 Ohio, 120. 13 Mo. Rep. 398. 14 Mo. 
345. T Ohio, 16. 10 Mo. Rep. 96.) 6. Notice of sale to 
Beatie’s heirs was not necessary. He himself would not have 
been entitled to notice, and they stand in no better condition. 
7. The article of agreement did not affect the power of sale in 
the mortgage. It only gave Beatie a right to recover damages 
of Butler for.a violation of its provisions. (1 Paige, 202. 3 
Litt. 410. 6 Mo. Rep. 392. 7 Mo. Rep. 462.) 8. The 
interest was not paid until after the time fixed by the agree- 
ment, and so the condition, upon which the sale was to be post- 
poned, was not complied with. 


Scort, Judge, delivered the opinion of the court. 


1. The argument that the death of Beatie should have sus- 
pended all proceedings under the mortgage, in analogy to the 
suspension of all process of execution under the administration 
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law, against the estates decedents, cannot be maintained. 
The law may suspend its OWn process. As it gives the process, 
it may regulate it. But deeds of trust and mortgages, with 
the power of sale, arise from the consent and agreement of 
parties, and there is no propriety in depriving creditors of the 
fruits of their foresight and caution. The statute of the 25th 
January, 1847, is an answer to the-argument. That statute, 
notwithstanding the death of the grantor, in a deed of trust 
recognizes a right of sale in the trustee, though its exercise 
is postponed for nine months after the death of the maker of 
the deed. At this term of the court, in the case of Chase, 
adm’r, v. Grant, adm’r, we have held that the death of a 
mortgagor did not suspend nor defeat the proceedings to fore- 
close a mortgage, given by the act concerning mortgages. 

2. We do not see the force of the argument that the mort- 
gage and the agreement to postpone the sale, are to be regarded 
as one instrument. It may be so; yet the registry act is to be 
considered. If it requires an instrument to be recorded, and 
it is not done, the party guilty of the negligence must suffer the 
consequences. Beatie had his agreement in his pocket, and if 
he failed to put it upon record, it was*his own folly. An in- 
nocent purchaser cannot be made to suffer for his neglect. The 
deed conveyed to Butler the land, with a power of sale. As 
the estate was in him entirely, it is impossible to see how the 
death of Beatie could affect his power over it. The distinction 
between the mere grant of a power and of an estate is obvious 
to every member of the profession, and is recognized on all 
occasions. Where there is a mere grant of power, the death of 
the grantor of the power extinguishes it. It cannot be exerted, 
because when exercised, the act relates back to the date of the 
power; and as the author of the power is dead, he can do no. 
act. ‘To give it effect, would produce the absurdity of making: 
a dead man do a valid and binding act. But, when the estate- 
is granted, coupled with a power, then it is as though it be- 
longed to the grantee, and was his own property. His con- 
veyance at law is binding and effectual, whether he conforms to- 
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the limitations imposed on the exercise of the power or not. 
But courts of chancery will, in such cases, compel the obser- 
vance of the restrictions imposed on the trustee ; and if a vendee 
is cognizant of a violation of the trust, or is guilty of laches, in 
not informing himself of restrictions on the power, when he 
should have done it, he must suffer the consequences. But if 
the owner of an estate will convey it absolutely, with a power 
of sale, and a sale is made to an innocent purchaser, he cannot 
complain that restrictions were not complied with, which he 
himself has failed to make known. 

We do not consider that the cases in which it has been held 
that a sale under a satisfied judgment was void, are in point. 
Here, there was no extinction of the debt. It remained and 
was unsatisfied. Neither the debt nor the power was extin- 
guished. It was a mere question of time. The deed, as re- 
corded, showed that the power might be exercised. If there 
were any impediments to its exercise, the ignorance of those 
impediments was caused by the laches of the grantor, and the 
consequences of his neglect cannot be visited on an innocent 
purchaser. 

We do not see that the case of Jackson v. McKinney, (3 
Wend. 234,) has any application to the controversy under con- 
sideration. There was no question made in that suit as to 
notice or the registry of deeds. The case turned entirely on 
the effect of a deed of conveyance under the statute of uses. 
That, too, was an action of ejectment. 

3. We cannot perceive what the doctrine of notice has to do 
with this case. There is no one claiming an interest in the land 
in controversy but the heirs of Beatie. If Beatie were alive, 
could he set up any equity in himself, growing cut of the fact 
that he had a tenant on the land? Beatie had no equity as 
against the purchaser under Butler. How can the fact that 
Beatie had a tenant on the land give him an equity? If the 
estate conveyed by him was justly sold, so far as the purchaser, 
Fowler, was concerned, even admitting that notice of the ten- 
ant’s title was notice to him of Beatie’s title; it was Beatie’s 





























JULY TERM, 1855. 





Beatie v. Butler. 





title he was purchasing, and it was that which he acquired. 
They who insist on the fact of notice in Fowler, seem to labor 
under the impression that the possession of the tenant of Beatie 
was notice to Fowler of the existence of the agreement post- 
poning the sale. This is an error. At most, it could only be 
evidence of a title or right in Beatie, and, as Fowler was pur- 
chasing Beatie’s right, conveyed by the deed to Butler, of what 
avail was notice of Beatie’s right? The constant course is for 
the mortgagor to remain in possession of the mortgaged prem- 
ises until a sale or foreclosure ; and would it not be a monstrous 
doctrine that the possession of the mortgagor or his tenaut, at 
the time of sale, should be constructive notice to every pur- 
chaser of every latent defect in the proceedings to foreclose the 
mortgage? 

But the possession of the tenant, if notice at all, was only 
notice of his own right, not of that of his reversioner. This 
seems to be the settled doctrine. (2 Sug. 293. Flagg vy, 
Mann and others, 2 Sumner, 557.) In this case, there is no 
tenant who is opposing the right acquired by Fowler, under the 
proceedings of the mortgagee to foreclose the mortgage. 

4, But we do not consider that, under our statute regulating 
conveyances, that possession by itself can be considered as 
any kind of notice. If the fact of an adverse possession is 
brought home to a purchaser, it may be evidence to be left to 
the jury, with other circumstances, to receive that degree of 
weight to which they may think it is entitled. But mere pos- 
session of itself is no notice, either actual or constructive, un- 
der our statute of conveyances. This conclusion is arrived at, 
not by overthrowing English or American cases on this subject, 
but by giving to our statute that construction its language and 
spirit require. 

It is a requirement of our statute that every instrument in 
writing that conveys any real estate, or whereby any real estate 
may be affected in law or equity, be recorded; and no such 
instrument can be valid, except between the parties thereto 
and such as have actual notice thereof, until it is recorded. In 
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this enactment, we may see a great advance to the measure of 
having all instruments in writing, affecting real estate, spread 
upon the record. This is done with a view to prevent strife, 
litigation and fraud. If one desires to purchase a tract of land 
and sees another in possession of it, what is more natural, un- 
der our law, than that he should go to the record and examine 
whether the person in possession has any deed or instrument 
in writing conveying to him any interest in it? If he finds 
none, to what other conclusion can he come than that the per- 
son in possession has only such an estate as by the statute of 
frauds and perjuries may be conveyed without writing, which 
can only be a loase or estate at will? Why should a purchaser 
go to the tenant to make inquiry of his estate in the land, when 
the law refers him to the record? In England, he goes to the 
tenant, for the obvious reason that there, by the general law, 
no deed is required to be recorded. It is this adherence to 
English authorities, made under a system of law which has lit- 
tle or no resemblance to ours, in this respect, which is daily 
depriving us of the benefit of our registry acts. We cannot be 
too cautious in adopting the English law on this subject, for, 
eXcept in particular localities, it has never required deeds to be 
recorded ; while the object of ours seems to be, to have every 
instrument affecting real estate spread upon the public records. 
In England, strained implications of notice are made to correct 
the frauds and injustice resulting from the want of a registry 
act. In this state, to affect purchasers with such implications 
is to mislead and deceive them. They have a registry law to 
protect them, and after they have resorted to it, and are assured 
of their safety, to affect them with circumstances which are lit- 
tle or no evidence of notice, would be a great injustice. So 
long as our courts adopt the English law with respect to no- 
tice, so long they weaken the effect of our registry act, by in- 
ducing persons having instruments in writing, affecting real 
estate, to withhold them from record, and introducing all the 
evils our statute regulating conveyances was designed to pre- 
vent. In states were there is a registry act, though without the 
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stringent provision that is found in ours, it has been held that 
the notice of an unrecorded deed, to affect a subsequent pur- 
chaser, must be such as, with attending circumstances, will af- 
fect him with actual fraud. A notice, merely sufficient to put 
a party upon inquiry, is not sufficient to break in on the regis- 
try act. (Dey v. Dunham, 2 J. C. R. 182. Jolland v. 
Stainbridge, 3 Ves. 478.) 

Our statute uses the words ‘* actual notice.”? Now what is 
actual notice, and how is it to be proved? What is actual no- 
tice, we conceive, is a question of fact for a jury. When this 
is said, we suppose the matter is made sufficiently explicit. 
The jury will only find the facts when such evidence has been 
submitted to them as produces the conviction that a purchaser 
was really aware of the existence of the instrament which he 
seeks to defeat at the time of his purchase. Now what evi- 
dence is it to a jury that a purchaser had notice of the title of 
another in possession, when it is not shown that he was aware 
of the fact that there was an adverse possession. The fact that 
another is in possession, when known to a purchaser, may be 
submitted to a jury, in connection with other circumstances, to 
show that he had actual notice of an adverse title. But the 
mere fact itself, with nothing more, cannot, as we conceive, 
tend, in the least, to a conviction that there was any notice, such 
as is required by the statute. Actual notice does not require 
positive and certain knowledge, such as seeing the deed ; but that 
is sufficient notice, if it be such as men usually act upon in the 
ordinary affairs of life. When it is shown that purchasers are 
affected with a knowledge of such circumstances, then the foun- 
dation is laid from which the inference of actual notice may be 
drawn. (Curéis v. Mundy, 3 Mete. 405.) In the states of 
Maine and Massachusetts, there are registry laws similar to 
those found in our code. In legislating upon the subject now 
under consideration, they require ‘‘ actual notice,” in order to 
affect a subsequent purchaser, with knowledge of a prior unre- 
corded deed, and these words, in their acts, receive the inter- 
pretation-that has been given them in the preceding observa- 
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tions. In the case of Pomeroy v. Stephens, (11 Metc. 244,) 
the court held that, ‘‘ under the statute which provides that no 
unrecorded deed of an estate, in fee or for life, shall be valid 
except against the grantor, &c., and persons having actual 
notice thereof, evidence of open occupation of land, and fen- 
cing it, by a party who has an unrecorded deed therefor, is not 
sufficient to warrant the inference that a third person had any 
notice of such deed. It was said that, since this provision, no 
implied or constructive notice of an unregistered deed will give 
it validity against a subsequent purchaser ; that it was not suf- 
ficient to prove facts that would reasonably put him on inqui- 
ry. He is not bound to inquire, but the party relying on an 
unregistered deed, against a subsequent purchaser, must prove 
that the latter had actual notice of such deed.” To the same 
effect is the case of Stofford v. Weston, (29 Maine Rep. ) 
where the foregoing case is cited with approbation. 

What has been said in relation to the doctrine of notice, is 
only intended to be applied to the notice alluded to in our stat- 
ute concerning conveyances, or, in other words, to that notice 
which is set up to affect or defeat a subsequent purchaser or 
incumbrancer of an estate in favor of one holding the same or 
asserting an interest therein, under a prior unrecorded deed or 
instrument of writing. The learning in relation to notice, as 
applied in various other transactions, sometimes being founded 
on equitable notions, sometimes depending on considerations of 
policy, is not designed to be affected by any of the foregoing 
remarks. 

5. We cannot say that the advertisement of the sale of the 
premises by the mortgagor, was not made in compliance with 
the terms of the deed. The deed required that the property 
sold and the place of sale should be described in the advertise- 
ment. The property was advertised to be sold in the Zown of 
St. Joseph. It is objected that this was too vague a descrip- 
tion of the place of sale. It is not pretended that there was 
any sacrifice of the property, growing out of the vagueness of 
the description of the place of sale. The administrator of the 
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estate of Beatie was present. The business of the town of St. 
Joseph was done almost entirely in two blocks. The property 
was sold on the premises, which adjoined these two blocks, and 
on the same street with them. The town contained about five 
hundred inhabitants at the time, and thirty or forty persons 
were present at the sale. 

Judge Ryland concurs in affirming the judgment, though not 
in so much of the opinion as relates to what is notice, under 
the act concerning conveyances. Judge Leonard not sitting. 


RyLanp, Judge. I concur in affirming the judgment, but 
do not concur in that part of the opinion relating to notice 
frém possession under our statute. 


Witson, Appellant, vs. Drumrite & Vaucun, Respondents. 


1. Every conveyance, intended as a security for money, is a mortgage, and no 
agreement of the parties at the time can take away or limit the right of re- 
demption. 

2. W. by deed absolute on its face, conveyed land to D. as security for the 
price of the land warrant. There was a verbal agreement that D. should 
reconvey if the money was paid by a specified day; but if not, the land was 
to be his, and he was to sell the same to get his pay. The money not be- 
ing paid within the time limited, D. conveyed a portion of the land to a pur- 
chaser for value, without notice. Ina suit by W. to redeem, held that the 
conveyance was a mortgage, and that D. could be compelled to account for 
the value of the land sold, and reconvey the residue. 

(Scott, J., dissenting, holding that the transaction was a mortgage with 
power of sale, and W. was only entitled to a reconveyance of the land un- 
sold.) 


Appeal from Greene Circuit Court. 


This was a suit brought by Wilson against Drumrite & 
Vaughn, the object of which was to redeem two hundred acres 
of land, held under a conveyance from the plaintiff to Drum- 
rite, purporting to be absolute, but claimed by the plaintiff to 
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have been intended as a mortgage. ‘The defendant, Vaughn, 
held one hundred and twenty acres under a deed from Drum- 
rite, but was alleged to have purchased with notice of the plain- 
tiff’s equity. 

The petition stated that, in 1849, Drumrite sold a land war- 
rant to the plaintiff at the price of $125, to secure the payment 
of which, plaintiff conveyed to Drumrite the 160 acres, upon 
which he located the warrant, and also another forty acre tract 
owned by him, the whole being the land in controversy. 

The defendants, in their answer, admitted the sale of the 
warrant, but denied that the subsequent conveyance was made 
as a security for the price, or was intended as a mortgage. 
They stated that plaintiff proposed to give Drumrite a mort- 
gage, but he refused to accept it. They stated the facts to be, 
that upon the negotiation for the purchase of the warrant, plain- 
tiff agreed to convey to Drumrite the land upon which it was 
located and the other tract, if Drumrite would verbally agree 
to reconvey upon payment of the price of the warrant, at the 
time agreed upon, viz: Fifty dollars in six weeks, from the 
date of the entry, and seventy-five dollars by the first of March, 
1850, and, if plaintiff did not pay according to contract, the 
whole of the land should be Drumrite’s, and he should sell any 
or all of it to pay himself for his warrant and trouble; that 
Drumrite assented, and under this agreement transferred the 
warrant and received the conveyance ; that plaintiff failed to 
pay when the money became due, and that afterwards Drum- 
rite sold three of the tracts to Vaughn for $140, which, together 
with twenty dollars received from the plaintiff, he conceived 
would compensate him for the warrant, and his trouble and ex- 
penses ; and that he had offered to reconvey to plaintiff the re- 
maining eighty acres, but plaintiff had refused to receive a con- 
veyance. The defendant, Vaughn, denied any notice of the 
plaintiff’s equity, and alleged that he purchased in good faith 
and for value ; and the jury, in a special verdict upon issues 
submitted by the court, of which this was one, found such to be 
the fact. 
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Upon the special finding of the jury upon the issues submit- 
ted, (one of which was whether the conveyance was intended 
as a mortgage, ) the Circuit Court rendered a judgment for the 
defendants, from which the plaintiff appealed. 

J. M. Richardson argued the case for the appellant, but 
his brief is not found on file. 

Wright § Price, for respondents. 1. The conveyance 
being absolute on its face, it was a question of fact for a jury 
whether it was intended as a mortgage, and they having found 
that it was not, this court will not disturb the finding. (16 
Mo. Rep. 129—240.) 2. The most favorable light in which 
the transaction can be regarded for the plaintiff is, that it was 
@ conditional sale; and having failed to pay at the time agreed 
upon, his conditional right ceased. The payment was optional 
with Wilson. In a mortgage, there is an obligation to pay. 
(1 Call’s Rep. 244. 7 Cranch, 218. 7 Conn. 143. Powell 
on Mort. 173. 1 Madd. Ch. 516. 1 Vernon, 268.) 3. 
Even if the conveyance is to be regarded as a mortgage, 
Vaughn is not affected by it, as the jury found that he was a 
purchaser in good faith without notice. (2 Sumner, 234.) 4. 
The petition contained no equity. The land on which the 
warrant was located belong to Drumrite until he was paid for 
the warrant. He only sold a part of the land for the purpose 
of making his money, and offered to reconvey the entire bal- 
ance. The equity of redemption was attached to mortgages on 
account of the hardships of the law, and equity will not inter- 
fere when injustice may be done the mortgagee. (1 J. J. 
Marsh. 344. 5 Eng. Cond. Ch. Rep. 268.) 5. A deed ab- 
solute on its face cannot be shown to be a mortgage in the ab- 
sence of fraud, accident or mistake. (2 Story’s Eq. § 1018.) 


LEONARD, Judge, delivered the opinion of the court. 
1. In Hargrave and Butler’s notes on Coke’s First Institute, 


(205, a, Note 96, Book 8,) it is said: ‘*It may be laid down 
generally, and subject to very few exceptions, that, wherever a 
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conveyance or assignment of an estate is originally intended as 
a security for money, whether this intention appear from the 
deed itself or any other instrument, it is always considered in 
equity as a mortgage, and redeemable even though there is an 
express agreement of the parties that it shall not be redeema- 
ble, or that the right of redemption shall be confined to a par- 
ticular time, or to a particular description of persons.”’ 

By the English law, a conveyance of property as security for 
the payment of money, is a redeemable mortgage, no matter 
what the parties intend in,reference to the right of redemption. 
This right is inseparably incident to such a conveyance, and 
can only be extinguished by a judicial sentence of foreclosure 
or a sale pursuant to the agreement of the parties. The equity 
of the mortgagor is said to be part of the law of the land, so 
that it cannot be provided against or controlled by the contract 
of the parties ; and every effort that has been made to create an 
irredeemable security for money, by a conveyance of property, 
has been met and frustrated by the courts. (Seton v. Slade, 
and Hunter v. Seton, 7 Ves. Rep. 272. 1 Hilliard on Mcrtg. 
ch. 4, sec. 1, and cases there cited. ) 

We learn that creditors under the Roman law, in the time of 
Justinian, attempted to restrain the right of redemption by 
providing that the conveyance should be absolute unless the 
money was paid at the day ; but that emperor declared, on the 
ground of public policy, that all such stipulations should be 
void as originating in, and tending to, oppression. (1 Spence 
Equit. Jurisdiction, 600. ) 

Undoubtedly, a party may make a sale of his property, with 
the privilege of repurchasing it at a specified price, or, as it is 
usually termed, a conditional sale; but he cannot, under the 
color of such a transaction, create an irredeemable security for 
money. It is said by Ruffin, Justice, in Poindexter v. Mc- 
Cannon, (1 Dev. Eq. Rep. 375, 376:) ‘‘A mortgage and a 
conditional sale are nearly allied to each other. The difference 
between them is, that the former is a security for a debt, and 
the latter is a purchase for a price paid, or to be paid, to be- 
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come absolute on a particular event, or a purchase, accompa- 
nied by an agreement to resell upon particular terms. The 
only difficulty is to ascertain the character of the transaction. 
When it is once ascertained to be a mortgage, all the conse- 
quences of account, redemption, and the like, follow, notwith- 
standing any stipulations to the contrary; for the power of 
redemption is not lost by any hard conditions, nor shall it be 
fettered to any point of time, not according to the course of 
the court.” 

2. The present transaction, according to the defendant’s own 
account of it, was a security for money; and it is quite im- 
material that there was no written obligation or express under- 
taking on the part of the debtor to pay. A debt was con- 
tracted by the purchase of the warrant. 

The defendant, (we confine ourselves to his own statement of 
the matter,) sold the warrant for one hundred and twenty-five 
dollars, upon credit, payable in two instalments, and, to secure 
the payment of the money at the times agreed upon, took from 
the defendant an absolute conveyance of the land located by 
the warrant, and of an additional forty acre tract that belonged 
to the plaintiff, and gave him his verbal promise to recovery, 
if the money was paid as it fell due. It may be admitted that 
the defendant refused to take a mortgage, and that it was ex- 
pressly agreed between the parties that there should be no re- 
conveyance of the land except upon the condition of punctual 
payment at the times indicated; yet, the conveyance was given 
and taken as security for money to be paid, and therefore for 
that very reason is, by the law of the land, a mortgage—a re- 
deemable conveyance, and it was not in the power of the par- 
ties to make it otherwise. 

The defendant expressly admits in his answer that the land 
was conveyed to him to secure the payment of the price of the 
warrant, and this, of course, is sufficient, without any thing 
more ; but the transaction itself was most manifestly of that 
character upon the defendant’s own showing of the matter. 
There was here no conditional sale of the property ; the plain- 














JEFFERSON CITY. 





Wiison v. Drumrite. 





tiff did not go into the market to raise money upon a sale of 
his land, reserving to himself the privilege of repurchasing at a 
specified time, but, according to the substance of the transac- 
tion, made a purchase, and then conveyed the land, bought with 
other land, to the vendor, as a security for the price to be paid. 

We have nothing to do here with the question of the admis- 
sibility of parol evidence to convert an absolute conveyance into 
a mortgage. The obligation to reconvey, if the money was 
paid on the day, being admitted in the answer, no question of 
that character arises here. Nor have we any thing to do with 
the moral propriety or impropriety of the plaintiff’s conduct, in 
withholding the payment of the money, it may be vexatiously ; 
and then insisting, after a considerable lapse of time, upon 
his right to redeem, contrary to his express contract. It is 
enough for us that the transaction was a security for money, 
and, therefore, of necessity, a mortgage—a redeemable con- 
veyance—and that, upon the admission of the defendant, Drum- 
rite, it is our duty so to declare. 

The result is, the judgment must be reversed, and the cause 
remanded. The transaction must be decreed as against the de- 
fendant, Drumrite, upon the admission in his answer to be a 
mortgage; but as he has conveyed a part of the mortgaged 
premises to his co-defendant, Vaughn, who is found to be a 
purchaser, for value, without notice, Drumrite must account 
for the value of the land sold, and reconvey the residue to 
the plaintiff upon the payment of what shall be found to be due 
upon a settlement of the account between the parties. 

The judgment is accordingly reversed, and the cause re- 
manded. 


Scott, Judge, dissenting. In my opinion, as the parol de- 
clarations or admissions of Drumrite were received to convert 
his absolute deed into a mortgage, they should have been taken 
altogether. Do this, and it will appear from the admissions 
that if it was a mortgage, it was one with the power of sale; 
and as the conveyance made by Drumrite to Vaughn was noth- 
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ing but an execution of the power of sale reserved to Drumrite 
in the agreement between him and Wilson, there is now no 
right of redemption in Wilson. If there was any thing due 
Wilson after the sale to Vaughn, this was not the proper form 
of action for its recovery. Wilson should have a deed for the 
portion of the land not sold, and should pay all the costs as 
well in this court as in the court below. 











DespaIn, Defendant in Error, vs. Carter & oTHERS, Plain- 
tiffs in Error. 


1. Possession, valuable improvements made, and part payment, under a 
parol contract for the sale of land, entitles the purchaser to a specific 
performance. 

2. Where the facts specially found by a court or jury are sufficient to sup- 
port a decree for a specific performance, it will not be reversed because of 
a defective statement of the contract in the petition. (Scorr, J., dis- 
senting. ) 


Error to Buchanan Circuit Court. 


Petition by Sarah Despain against the administrator of Lewis 
Despain and John Carter for the specific performance of a con- 
tract for the sale of a piece of land. Robert W. Donnell and 
Hugh D. Louthen, purchasers from Carter, with notice pending 
suit, were afterwards made co-defendants. The facts are suffi- 
ciently developed in the opinion of the court. 

Loan, for plaintiffs in error. 

Vories, for defendant in error. 


RytanD, Judge, delivered the opinion of the court. 


This is a suit for the specific performance of a parol sale of 
land, upon the ground of possession taken, lasting improve- 
ments made, and part payment of the consideration money. 
The plaintiff below obtained a decree for the specific execu- 
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tion of the contract, and the defendants bring the case here by 
writ of error. 

The principle objection made by the plaintiff in error to the 
decree of the court below, is upon the face of the plaintiffs 
petition, that it does not set forth eny specific and definite 
contract for the sale of any land by the defendant, Carter, to 
the plaintiff, Sarah Despain ; that the petition leaves the mat- 
ter doubtful, whether the plaintiff, Sarah, was an original pur- 
chaser of the land in her petition mentioned from the defend- 
ant, Carter, or a sub-purchaser under her son, Lewis Despain. 

In looking over the petition, there is some ground for this 
objection. It contains a very loose and garrulous narrative of 
the transaction between the defendant, Carter, and the son of 
the plaintiff, and the plaintiff herself. The counsel for the 
plaintiff below, respondent here, in answering the objection, 
admits that, under our new code, he stated in the petition the 
facts just as the old lady, his client, told them to him. The 
defendant, Carter, denies every important statement in the 
petition on which the plaintiff relies for relief. Although this 
case is one of the class most properly and most usually de- 
cided by the court, without the intervention of a jury, yeta 
jury was demanded, and to its verdict the issue was submitted. 

The court gave the following instruction of its own accord: 

‘¢If the jury believe from the evidence, that about the first 
of November, 1847, the defendants, John R. Carter, Lewis 
Despain and plaintiff made a contract, under and by virtue of 
which defendant agreed to convey to plaintiff the south half of 
the north half of the north-west quarter of section thirty-one, 
(31,) in township 58, in range 35, in Buchanan county, in 
consideration of her paying fifty dollars, to be paid in rails, 
and the further consideration of her paying the entrance money 
to enter ihe same at the land office, at $1 25 per acre, and 
that under and by virtue of said contract she went into the pos- 
session of said land with defendants’ consent, and made lasting 
and valuable improvements on the same, they will find the issue 
for the plaintiff, and incorporate the facts found in their ver- 
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dict. If they find as above, they will also find the value of the 
improvements made by plaintiff; the amount paid by plaintiff 
to defendant, under the contract, if any thing ; how much re- 
mains due and unpaid, if any thing; and if any part of the 
consideration is unpaid, whether the plaintiff offered or not to 
pay defendant the amount so unpaid before this suit was 
brought, and when. They will also find whether the second pay- 
ment of the money to enter the land was offered to defendant 
before the 1st of January, 1850, and whether the third pay- 
mert was offered before the 1st of January, 1851. Unless the 
jury believe as in the first instruction, they will find for defend- 
ant.” 

The instruction given on the part of the plaintiff, and the 
one alluded to, is as follows : 

‘The plaintiff moves the court to instruct the jury that the 
facts stated in plaintiff’s petition, that defendants, Robert W. 
Donnell and Hugh D. Louthen, purchased or pretended to pur- 
chase the land in said petition mentioned, with a full knowledge 
of plaintiff’s rights, and in order to defraud and litigate plain- 
tiff out of her rights in said land, not being denied in their an- 
ewers, are to be taken as true, for the purpose of the trial of 
the cause.” 

The jury returned the following verdict: ‘‘ We, the jury, 
find that a special contract was made hy defendant, Carter, 
with plaintiff, to convey to said plaintiff the south half of the 
north half of the north-west quarter of section 31, in township 
58, in range 35, in Buchanan county, in consideration of which 
plaintiff was to pay fifty dollars, to be paid in rails, and fur- 
nish the entrance money to enter said land at the land office 
in Savannah, at $1 25 per acre ; and that under and by virtue 
of said contract, plaintiff went into the possession of said land 
with defendant’s consent, and made lasting and valuable im- 
provements thereon. We also find the value of improvements 
made by plaintiff on said premises to be one hundred and thirty 
dollars, and thet plaintiff paid defendant rails to the amount 
of thirteen dollars and fifty cents on said contract, and seven- 
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teen dollars in full for first payment of entrance money, in 
pursuance of said contract, and that the sum of twenty dollars 
remains due and unpaid upon the fifty dollars ; and that plain- 
tiff did, by her agent, tender to defendant the amount so due, 
in the fall of the year 1849. We also find that second and 
third payments, due land office, were tendered to defendant in 
the fall of 1849. We also find that plaintiff was in peaceable 
possession of said land at the time defendant sold the same to 
Donnell and Louthen, and that they knew of plaintiff’s rights.” 

The court then found further that the amount of money ne- 
cessary to enter the said land named in said finding of the jury 
is forty dollars, and the court declares the law to be that, upon 
the payment of the said sum due by plaintiff on her said pur- 
chase, so found by the jury, and the money necessary to pay 
for entering said land at the land office, which is in all sixty 
dollars, she is entitled to a conveyance of said land from said 
defendants, John R. Carter, Robert W. Donnell and Hugh D. 
Louthen, of all their right, title and interest in and to said 
land. 

Without stating the whole of the evidence on the record, 
there is, in my opinion, evidence putting the matter beyond 
doubt that the plaintiff entered into the possession of the land 
in controversy, with the knowledge and consent of the defend- 
ant, Carter ; that she made lasting and valuable improvements 
thereon—a hewed log house, with brick chimney and shingle 
roof—had a well dug some twenty-two feet deep, and fenced 
in a small lot. These are such improvements as indicate the 
idea of ownership of the soil, or at least a contract, under 
which the ownership will in time be acquired. The land here is 
but a forty acre tract, estimated at the time of contract to be 
worth one hundred dollars, of which fifty dollars must be paid 
in the land office, in order to acquire the title from the state, 
and fifty to the defendant, Carter. The jury estimated the im- 
provements to be worth more than the contract price of the 
land, namely, one hundred and thirty dollars. The facts also 
show that a portion of the purchase money, about forty dol- 


























JULY TERM, 1855. 





Despain v. Carter. 





lars in all, had been received by Carter, in money and rails. 
Here then are facts, found by the jury who heard the evidence, 
which will justify the court in decreeing a specific performance 
in this case—which take the case out of the statute of frauds— 
facts which have been held frequently, in similar cases, sufli- 
cient to authorize the courts to decree specific performances. 
As to what acts amount to a part performance, I deem it not 
necessary to go into a lengthy examination of the cases upon 
this subject. The general rule is, that the acts must be such 
as could be done with no other view or design than to perform 
the agreement, and not such as are merely introductory or 
ancillary to it. Mr. Justice Thompson, in delivering the unan- 
imous opinion of the court of errors of the state of New York, 
in the case of Viven v. Belknap, uses the following language : 
‘¢ The difficulty here presented arises from the statute of frauds, 
which declares that no interest in land shall be granted or as- 
sessed, but by deed or note in writing.” This is, undoubtedly, 
a wise and beneficial law. But, in the language of adjudged 
cases upon it, it may be justly said that, to allow a statute 
having the prevention of fraud for its object, to be interposed 
in bar of the performance of a parol agreement, in part per- 
formed, would be evidently to encourage one of the mischiefs 
which the legislature intended to prevent. Itis, therefore, an. 
established rule that a parol agreement, in part performed, is 
not within the provisions of this act. (Fonb. 182, note. 1 
Ves. jr., 333.) The relief against the statute, in these cases 
of part performance, is founded on the fraud and deceit which 
usually characterize the circumstances. Whether it was ex- 
pedient, in the first instance, to make fraud a ground for giv- 
ing relief, so as to enforce agreements against the express pro- 
visions of the statute, is now a useless inquiry, as there is 
hardly any rule of equity better established on authority. 
(Roberts, 188. 3 Atk. 3 and note.) It is admitted that these 
acts of part performance must be clear and unequivocal, and 
such as cannot, rationally, be presumed to have been done, un- 
less on account of the agreement. (3 Atk. 4.) When the: 
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act of performance is taking possession, it must be done as 
owner of the estate, and an act which the party would not have 
done had he not considered himself in that light. (2 Bro. C. 
C. 561. 2 Johns. Rep. 587. 2 Story’s Equity Jurispru- 
dence, § 761, 762, 768. Davenport vy. Mason, 15 Mass. 
Rep. 93.) 

Whenever the party has been let into the possession, and has 
made valuable improvements, expended money in building or 
repairs, these acts have been long and I may say uniformly 
considered, as taking the case out of the statute ; if this were 
not so, the party would be the victim of a fraud practised on 
him. 

I consider the verdict of the jury in this case placing the 
plaintiff below just in the situstion where she would have been 
always relieved by a court of equity. The jury find that there 
was a special contract made by defendant, Carter, with plain- 
tiff, for the land in controversy ; they find the consideration ; 
and that under and by virtue of the contract, the plaintiff went 
into the possession of the land with the defendants’ consent, 
and made lasting and valuable improvements thereon. They 
find these improvements to be worth a larger sum than the con- 
sideration money for the land. I remark that the facts found 
in this case, beyond all doubt, in my mind, bring the plaintiff 
within the general rule, and that the courts would relieve her 
by decreeing a specific performance. 

She took possession as owner ; she built her house and dug 
her well as owner ; she paid part of the rails —part of the 
money, and tendered the residue in cash. Her situation is not 
like one who has only paid money, which can be returned with 
interest. Her part performance is of a different and higher 
order—more favorably noticed by courts of equity. 

I find no error in the instructions given for the plaintiff by 
the court below, nor in refusing the instructions asked for de- 
fendants, which could materially injure the defendants. The 
court properly laid down the law of the case to the jury. There 
is no error in refusing to adopt the issues tendered by defend- 
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ants and placing them before the jury ; they are not better cal- 
culated to enable the jury to arrive at the merits of the con- 
troversy between these points, than the direction given in the 
court’s instruction, of its own accord, to the jury. Nor is there 
any force in the objection to the further declaring and finding 
of the court as to the amount of the consideration still due by 
plaintiff to defendant, Carter. These defendants must take an 
unusual course in such cases ; they must have a jury to find the 
facts ; they had to be sure of the right so to do, and the find- 
ing of the jury has settled the matter in favor of the plaintiff. 
The case, as stated by the plaintiff’s petition, and the facts in- 
corporated in the finding of the jury, will, in my opinion, war- 
rant the decree made by the court below. 

I consider it right to apply here the common law rule, in re- 
gard to the defective statement of the cause of action, and the 
effect of a verdict of a jury upon such statement; there be- 
ing now no distinction in cases of law and equity, our statute 
having abolished all such distinetions. If it be proper to adopt 
this rule, then the verdict here being s2 specific, so particular, 
it entirely does away with the objection which, without such 
particularity, might be urged against the petition. 

I do not well see how this court is to reverse a judgment or 
decree, when the finding of the jury or court below contains a 
sufficient amount of facts to warrant the judgment or decree, 
although there is much uncertainty or generality in the state- 
ment of the cause of action in the petition. Though the petition 
be defective, yet, being answered, and the verdict finding facts, 
show a right on the plaintiffs part to the judgment or decree, 
the same must remain, unless there be other causes of error on 
the record than the uncertainty of the plaintiff’s petition. 

In conclusion, in this case, we conceive that the petition of 
the plaintiff does set forth a contract ; true, its terms are very 
general ; it is very loosely stated and set forth, but, neverthe- 
less, a contract is stated as having been made by the petitioner 
and defendant, Carter. The verdict of the jury finds this con- 
tract, and sets it forth specially and particularly. Now, in 
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our opinion, this special verdict has the effect to-make this 
otherwise loose contract assume a form certain and specific 
enough to justify the decree of the court carrying it mto speci- 
fic execution. The decree of the court, therefore, is affirmed 


‘in all things, except as to the time given to plaintiff to pay the 


balance of the consideration money, which time is extended to 
two months after the judgment of affirmance in this case is cer- 
tified to the court below, which the clerk is ordered to do im- 
mediately. Judge Leonard concurring herein; Judge Scott 
dissenting. 


Scott, Judge, dissenting. In my opinion, there is no con- 
tract stated in the bill, in such a manner as to entitle the plain- 
tiff to a specific performance of it. From the bill, it would 
seem that we are required to find out what the contract was, 
and then to decree its specific performance. If the plaintiff 
herself does not know the terms of the agreement, whose per- 
formance she seeks to enforce, it is hard to impose on the court 
the duty of ascertaining it. The contract is stated in various 
ways in the bill, and it is impossible for me to determine what 
itis. It is a well established principle that to entitle a party 
to a specific performance of a contract, that it must be certain 
in all its parts. 





Jouuirre & Hoizanp, Appellants, vs. CoLiins & OTHERS, 
Respondents. 


1. Where a bill of sale of a patent right is a simple transfer of title, con- 
taining no warranty, the purchaser cannot set up a parol warranty. 

2. In order to make a representation a ground for an action of deceit or 
fraud, it must have been known to be false, and have been made with intent 
to deceive. 

3. As to what is a useful invention. 

4. A note given for a patent that is void, by reason of its being useless, is 
without consideration. 
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5. In an action for a balance due upon a note given for a patent right, to 
which the defendant pleads merely want of consideration and deceit, he 
cannot have judgment for money paid upon the note. 

6. A certificate to a deposition that it was reduced to writing in the presence 
of the witness, and subscribed in the presence of the officer, is sufficient, 
although it omits to state that it was reduced to writing in the presence of 
the officer. 


Appeal from Andrew Circuit Court. 


Action for a balance due upon a bond for the direct payment 
of money. The defendants answered that the bond was given 
for the right to make, use and vend in certain counties in In- 
diana a patent right improvement in a revolving hay rake, and 
set up in substance three pleas: 1st. Want of consideration, 
because the patent right was useless and void. 2d. Fraudulent 
and deceitful representations in regard to the utility of the im- 
provement, and 3d. Representations which amounted to a war- 
ranty. They asked judgment against plaintiffs for the amount 
paid upon the bond. 

At the trial before a jury, the defendants read in evidence 
the depositions of various witnesses taken before a justice of 
the peace in Indiana. The certificate of the justice stated that 
the examinations were reduced to writing in the presence of the 
several witnesses, and subscribed by them in his presence ; but 
did not expressly state that they were reduced to writing in his 
presence. The judge, in his certificate to the official character 
of the justice, stated that he was a justice of the peace within 
and for the county, ‘‘ duly elected, commissioned and quali- 
fied.” An exception was taken to the overruling of a motion 
to suppress these depositions. The witnesses testified in sub- 
stance, that the plaintiffs, about the time of the sale of the patent 
right improvement, publicly represented that it was very valua- 
ble and a great saving of labor, and that in fact it proved to 


be of no utility, and was not used by the farmers. The plain- 


tiffs then read in evidence the bill of sale from them to the 
defendant. It was a simple transfer of all their right, title 
and interest in the patent in and for certain enumerated coun- 
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ties, and contained no warranty or affirmation as to the utility 
or value of the improvement. 

The court instructed the jury as follows: 

‘“* Tf the patent right improvement was worthless and of no 
value, they will find for defendants the amount paid upon the 
same as set up in their answer.” 

‘¢Tf the jury believe from the evidence, that the considera- 
tion of the bond sued upon was a certain improvement invented 
in the revolving hay rake, and that plantiffs represented the 
same to defendants to be a useful and valuable invention, which 
representations were relied upon by defendants, and were un- 
true and the said invention worthless, they will find for defend- 
ants ; but if such representations were not made, and if made, 
not relied upon by defendants, they will find for plaintiffs.” 

Several instructions asked by defendants were refused, one 
of which was to the effect that the defendants were not respon- 
sible for representations made unless they knew them to be 
false. 

The jury returned a verdict for the defendants for the amount 
paid on the bond. 

Hall and Gardenhire, for appetlants. 1. The depositions 
should have been suppressed. The statute requires that they 
should be reduced to writing in presence of the officer. (R. 
C. 1845, tit. Depositions, § 14.) The certificate must show 
that the requisites of the law have been complied with. (1 
Peters, 351, 356.) 2. There was error in the giving and re- 
fusal of instructions. (2 Croke, 4. 2 Esp. 572. 31 Eng. 
C. L. Rep. 116. 8 Blackf. 518. 19 Wend. 159. 1 Dana, 
611. 2 Kent’s Comm. 479. 15 Mo. Rep. 410. 8 Mo. 
Rep. 394. 1 J. R. 129, 453, 274. 4 J.R.421. 5J.R. 
854. 20J.R.196. 9 Watts, 55. 1 Denio, 385. 7 Cran. 
92. 2 Bibb, 616. 11 Mees. & Wels. 401. 14 Mees. & 
Wels. 651, 663. 21 E.C. L. Rep. 218. 4. Blackf. 57. 6 
Barbour, 557. 7 Serg. & R. 681.) 

Vories, for respondents. 1. The certificates to the deposi- 
tions show that they were reduced to writing in the presence of 
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the witness, sworn to by him and subscribed in the presence of 
the officer, which sufficiently shows that they were reduced to 
writing in the presence of the officer. 2. The instructions 
given were correct. He who sells an article for a particular 
purpose, making statements at the time of the sale as to the 
utility and usefulness of the article sold to induce another to 
purchase, such other relying upon the representations, is bound 
to make the representations good. (2 Cow. 129. 5 J. Ch. 
Rep. 174. 3 Cranch, 280. 9 Vesey, 21. 3 Story, 732, 
659. 1 Story, 172. 9 Mo. Rep. 840. Story’s Eq. § 193, 
and notes, § 197. 4 Barn. & Cress. 108. 6 Taunt. 108. 1 
Stark. N. P. R. 504. 2 Pick. 214. 2 Kent, 611.) 3. If 
the patent right was not for a useful, but frivolous invention, 
then the patent was void and the consideration failed. (14 
Pick. 217. 1 Mason’s Rep. 182.) 


Scott, Judge, delivered the opinion of the court. 


1. The plaintiffs, on the trial of the cause, read in evidence, 
without objection, the written contract for the sale of the patent 
right, which was the consideration of the bond on which this 
suit was brought. This conveyance or bill of sale of the 
patent right is entirely silent in relation to any warranty or 
representation as to the utility of the invention patented. 
There is nothing in it that can be construed to be a warranty 
of any quality of the invention. This being so, all question as 
to a warranty are beside the case, for it is a well established 
principle, that if a bill of sale contains no warranty, but a sim- 
ple transfer of title, the vendee cannot set up a parol warranty, 
for it must be presumed that the article contains the entire con- 
tract. (Reed v. Wood, 9 Ver. 285. Parsons on Contracts, 
471.) The case of Van Ostrand v. Reed, (1 Wend. 482, ) is 
one very similar to that under consideration. It arose out of 
the sale of a patent right. There, there was a bill of sale or 
written conveyance, but it contained no warranty. It was al- 
leged that representations were made that the machine was a 
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good and useful machine and improvement. In opposition to the 
attempt to introduce parol evidence to establish these represen- 
tations, the court says: ‘‘ Suppose one man sells to another a 
‘horse ; he represents him sound, gentle and useful ; but a bill 
of sale is given in writing which contains a bare transfer of the 
animal, without any warranty or engagements as to the sound- 
ness or good qualities of the horse: could the purchaser in that 
case go back and prove the representations and assertions made 
before the execution of the bill of sale? Where a contract has 
been consummated by writing, the presumption is that the wri- 
ting contains the whole contract.” 

By an instruction given in the court below, the cause was 
made to turn on the question of warranty. As we have seen 
that there was no warranty in the transaction between the par- 
ties, the judgment, then, is erroneous, and must be reversed. 

2. As the cause will be remanded, it may be as well to say 
something in relation to the question of fraud. From the evi- 
dence preserved in the bill of exceptions, such a defence could 
scarcely be sustained. In order to make a representation a 
ground for an action of deceit or fraud, it must be shown that 
the representation was known to be false, and that it was made 
with an intent to deceive, though the known falsity of a repre- 
sentation would be strong evidence of a purpose to practice a 
fraud. Where there is no warranty, there can be no recovery 
for false representations made in the course of a sale, unless 
they were known to be such by the vendor; in all such cases, 
the ground of deceit is disposed of, when the existence of the 
defect is found by the jury to have been unknown to the ven- 
dor. This doctrine is applicable only to the action or the de- 
fence of a deceit in the sale of a chattel. (Chandelor v. Lo- 
pus, 1 Smith’s Leading Cases, 188.) How far or under what 
circumstances a representation may be construed into a war- 
ranty, we have seen is an inquiry that is precluded in this 
action. 

8. As to the question whether there was a total failure of the 
consideration of the instrument on which this suit was brought, 
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the patent being useless, we may remark that Judge Story, in 
the case of Lowell v. Lewis, (1 Mason, 186,) held that the 
term ‘‘ useful’? was satisfied if the alleged invention was capa- 
ble of use, and was not injurious to the well-being, good poli- 
cy, or sound morals of society. But when the evidence in this 
case is considered, it will be difficult to say that the invention 
was useless. The number of individuals who had used the im- 
provement, and testified, from their own knowledge, to its great 
utility, forbids the idea that a jury could find that it was worth- 
less. It is much more reasonable to suppose that there was 
some error in the construction, or some want of skill in the 
use of those hay rakes the defendant’s witnesses saw, than that 
they, who, from the actual use of the invention, testified to its 
utility, should be mistaken. The witnesses, moreover, who 
speak against the patent, use general language, and none of 
them descend to particulars, showing the inutility of the inven- 
tion. There is naturally a prejudice against every thing that 
is new, and men may easily be found who will give an opinion 
against the utility of an invention, about which they know no- 
thing. That a patent is not saleable in a certain district of 
country, is but slight evidence of its utility. Weall know that, 
from various causes, there are a great many useful inventions 
that are not saleable in particular regions of country. 

4. The law seems to be, that a note given for a patent that 
is void, by reason of its being useless, is without consideration. | 
(Dickenson v. Hall, 14 Pick. 220. Van Ostrand vy. Reed,\ 
1 Wend. 225.) , 

5. As the money paid on the note was not pleaded by way 
of set-off, we see no ground on which the defendants weré en- 
titled to recover it in this action against the plaintiffs. 

6. We are of opinion that the depositions were certified in 
such manner as entitled them to be read. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded, to be proceeded in, in conformity to 
this opinion. 
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Cates & Wire, Plaintiffs in Error, vs. BaRTLESON & OTHERS, 
Defendants in Error. 


1. A testator “ willed and bequeathed” certain negroes and all his land to his 
wife, and, in a subsequent section, provided that, at her death, the “ be- 
quests” to her should be equally divided among his four children, and after 
specific legacies to the children, concluded his will with the declaration 
that all the bequests in it to his two daughters were “to them and the 
heirs of their bodies.”? Held that his intention was, to give a life estate 
in the land to his wife, remainder in fee simple to his sons and in fee tail to 
his daughters ; and that under our statute, (R. C. 1845, tit. conveyances, 
§ 5,) the effect was to give the daughters a life estate, remainder in fee to 
their children. 


Error to Jackson Circuit Court. 


This was a petition for partition filed by Henry T. Chiles 
and his wife, who was a daughter of John Bartleson, against 
the defendants, who were also children of said Bartleson. John 
Bartleson died seized of the land, leaving a will, the material 
provisions of which are as follows: 

§ 3. I will and bequeath unto my beloved wife, Frances 
Bartleson, my negro man, Charles, his wife, Clara, and their 
four children, and all of my lands, with the appurtenances 
thereunto belonging, with a sufficiency of stock to support the 
farm. 

§ 8. And further, after the above and foregoing bequests 
have been complied with, then out of the remainder of my es- 
tate, it is my will that the bequests made to my four children 
shall be made equal, according to my estimate, valued agreea- 
bly to their several bequests; the residue of my estate to be 
equally divided between my wife and four children. 4nd 
further, it is my will that the bequests made to my wife, 
Frances, at her death, be equally ‘‘ divided between my four 
children.” 

‘‘ Be it known to all, ‘that the bequests made to my two 
_ daughters in my above and foregoing will are made to them 
and the heirs of their bodies.” 
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The fourth, fifth, sixth and seventh sections of the will make 
specific bequests to each of the testator’s four children, two 
sons and two daughters. 

The Circuit Court held that the daughters were entitled to a 
life estate, ‘‘ remainder in fee to the heirs of their bodies,”? and 
gave judgment of partition accordingly. 

Smart & Sheley, for plaintiffs in error. 1. The third clause 
of the will vested in the widow an estate in fee simple in the 
land, and at her death the same descended to her heirs, who 
are the plaintiffs and defendants. 2. If the eighth clause of 
the will operates upon the third, and vested in the widow a life 
estate, then the clause restricting the estate to the daughters 
being contrary to the statute in operation, the fee vested in the 
daughters immediately upon the death of the testator, subject 
to the widow’s life estate. (10 Barb. Sup. Ct. Rep. 388. 2 
Selden, 420. 3 Denio, 485. 2 Johns. Cases, 384. 2 Com- 
stock, 386. 3 Selden, 259.) 3. The clause attempting to 
restrict the estate willed to the daughters operates only upon 
the clauses making specific bequests to them, and not upon the 
remaining portion of the estate. The testator uses the word 
“¢ bequests.” 

WNapton, for defendants in error. The construction placed 
on this will by the Circuit Court, and which is believed to be 
correct, is, that a life estate was given to Mrs. Bar:leson, with 
remainder in tail to her two daughters, which latter is converted 
by our statute into an estate for life. In the third clause an 
absolute estate is given to the wife, but the eighth clause re- 
duces this to a life estate, and the concluding portion of the 
eighth clause makes the daughters tenants in tail. Some reli- 
ance seems to be placed upon the use of the word ‘‘ bequests,” 
which it is said oly applies to personal property, and there- 
fore that the eighth clause was not designed to affect the land 
mentioned in the third; but an examination of the will shows 
that the word was used generally by the testator, to app-y to 
both real and personal property. It is evident that the testator 
had no knowledge of the technical distinction between devises, 
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bequests, &c. The cases cited from New York, where the 
rule in Shelly’s case was not then abolished, have no appli- 
cation here. 


LEONARD, Judge, delivered the opinion of the court. 


The intention of the testator is plain enough ; the whole will 
must be read together, and effect given to every clause of it, 
and the words used are to be understood in the sense indicated 
by the whole instrument. Our duty, in the language of our 
own statute, is ‘‘ to have regard to the true intent and meaning 
of the testator.”? The father gives his land to his wife, then 


provides that, upon her death, it shall be divided between his - 


four children, and after various specific gifts to them, concludes 
his will with the express declaration that the bequests in it to his 
daughters ‘‘are made to them and the heirs of their bodies.” 
His intention, manifestly, is to give the land to his wife during 
her life only, with remainder to his children, to his sons in 
fee simple, and to his daughters in fee tail. This limitation, 
extending to every thing, the daughters received under the will— 
the statue (tit. ‘‘ Conveyances,” sec. 5,) however intervenes, 
and converts what would otherwise have been under the British 
statute of entails, an estate tail in the daughters in the land, 
into an estate for life only, with remainder over in fee to their 
children ; and such, therefore, is the legal effect of the will, and 
we know of no rule of law that invalidates this disposition of 
the property. Certainly, the cases cited from New York have 
nothing to do with the matter. 

The decision of the Circuit Court that the daughters take es- 
tates for their lives only, in the land sought to be divided, is 
most clearly right, and the judgment is affirmed. 
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Netson & oTHeERs, Plaintiffs in Error, vs. Wyan & OTHERS, 
Defendants in Error. 


1. A testator, in his will, devised specific land of an estimated value to each 
of his children, and directed that, upon final distribution, the devises should 
be equalized, and the balance of his estate equally divided. Held, that, in 
equalizing the devises, the child who received land of the greatest estimated 
value, was not to be charged with interest upon the excess. 

2. In distributing an estate, interest is not to be charged upon advancements. 


Error to Cooper Circuit Court. 


Bill in chancery, filed in 1847, by a portion of the heirs of 
Jacob Wyan, deceased, against the other heirs and executors, 
for a partition of the real estate and a-distribution of the per- 
sonal assets belonging to the estate. «. 

Jacob Wyan died in the spring of 1842, leaving six children, 
to some of whom he had made’ advancements during his life. 
In his last will, he made specific devises of land to each of his 
children, and to two of them a bequest of $2000, to be taken 
out of the stock of a firm of which he was a member at the 
time of his death. The will then proceeded as follows : 

‘¢It is my wish and desire that each one of my children 
should receive an equal portion of my estate in a final distribu- 
tion, estimating and counting the advancements to each, and 
also the lands and property before mentioned as devised and 
given to each, as I here estimate the same. I have heretofore 
given my daughter, Sarah J. Trigg, by way of advancement, 
the sum of $1000 in cash, and I value the real estate herein 
given and devised at the sum of $6000. I have heretofore 
given to my daughter, Mary J. Nelson, the sum of $2000, in 
money, by way of advancement, and I estimate the real estate 
herein given and devised to her at the sum of $5000. I have 
heretofore given by way of advancement to my daughter, Mar- 
garet J. Russell, the sum of $2000, and I estimate and value 
the real estate herein given and devised to her at the sum of 
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$4000. I have heretofore given to my daughter, Nancy S. 
Myers, the sum of $1000, by way of advancement, and I value 
and estimate the land herein willed and devised at the sum of 
$6000, and the stock at $2000, making in all $9000. I esti- 
mate and value the real estate and bequests herein given and 
devised to my son, Wesley, at the sum of $8000. I estimate 
and value the real estate herein devised to my daughter, Pau- 
lina E. Wyan, at the sum of $4000.” 

After making provision for his widow and authorizing his 
executors to sell any portion of his real estate except such as 
was specifically devised, the testator concluded his will as fol- 
lows: ‘It is my will and wish that all the residue of my estate, 
not hereinbefore disposed of, shall be distributed among my 
children, (naming all of them, ) so that each one, with the ad- 
vancements and bequests herein mentioned, shall receive an 
equal portion of my estate after such distribution.” 

On the 22d of July, 1842, soon after the testator’s death, 
his executors paid to Nancy S. Wyan the $2000 bequeathed to 
her in money, and subsequently paid various amounts at differ- 
ent times to each of the children. The bill charged that ‘* since 
the death of the testator”? the several children had taken pos- 
session of the real estate devised to them, and this was admit- 
ted in the answer ; but it did not appear whether it was pro- 
ductive or unproductive. 

The prayer of the bill was that partition and distribution be 
so made that each of the children would receive an equal por- 
tion of the estate, ‘* counting the advancements to each of the 
heirs and the amount each may have received since the death of 
the testator.” 

The cause was referred to a commissioner to take an account. 
From the commissioner’s report, it appeared that, in stating the 
account, he proceeded upon the assumption that the testator 
‘¢ intended that his children should be made equal out of the 
principal of his estate as he left it at his death, and that each 
shovlil receive a corresponding or equal portion of the rents, 
profits, interest or moneys arising from the sale of real estate 
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or otherwise that may have accrued in the hands of his execu- 
tors after his death ;”? and accordingly, he allowed ‘‘ interest 
on all sums due those legatees who had received smaller be- 
bequests and advancements until they have received an amount 
equal to the legatee who received the largest bequest and ad- 
vancement.”? As Nancy S. Wyan received the $2000 be- 
queathed to her on the 22d of July, 1842, the commissioner 
adopted that as the date of the commencement of the account, 
and assuming that she then received $9000, including the ad- 
vancement, bequest, and estimated value of the real estate 
devised, allowed interest from that date on the sums necessary 
to make the other children equal, until they received them. 
The report showed a balance in the hands of the executors to 
be distributed. From the evidence before the commissioner, it 
would seem that it was agreed by all the parties that interest 
should be allowed upon the cash payments made by the execu- 
tors. 

Exceptions were taken to the report and sustained, and the 
Circuit Court decreed that advancements, specific devises and 
bequests be ‘‘ equalized out of the real estate, without any in- 
terest, and that the balance of the estate on hand be equally 
divided among the legatees.”” The complainants and one of 
the defendants, against whom this ruling operated, brought the 
case to this court by writ of error. 

Washington Adams, for plaintiffs in error. 1. The report 
of the commissioner shows that there were ample moneys in 
the hands of the executors to equalize the legatees, and they 
should have been equalized in money. 2. The equality ought 
to be produced out of the principal, and as the incident (the 
interest) should follow the principal, each devisee ought to be 
allowed a portion of the interest, ratably with the amount re- 
quired to equalize his share. (White’s heirs v. White’s 
Adm’r, 3 Dana, 87T. ) 

P. R. Hayden, for defendant in error. There was no er- 
ror in refusing to allow interest. The testator had a right to 
devise his property as he pleased, and to give to some the en- 
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joyment of their shares earlier than to others. The will looks 
to a future period for the ‘‘ final distribution,” and the inten- 
tion of the testator manifestly was, that when that period ar- 
rived, the advancements, specific devises and bequests should 
be equalized in kind, according to the value put upon them in 
the will, without interest ; and that the balance of his estate, 
including accumulated interest and profits, should be equally 
divided. The inequality, arising from the enjoyment at an 
earlier date, if any, was one made by the testator himself, who 
had a right to make it. But the commissioner charged interest 
upon the testator’s estimation of the value of the land, when in 
fact it did not appear that it had been productive or increased 
in value. The specific devises are to be regarded as advance- 
ments, upon which it is settled that no interest is chargeable. 
(3 Pick. 450. 17 Mass. 356. 6 Watts & Serg. 203. 5 
Dana, 168. 9 Dana, 13.) But even if the testator is to be 
considered as intending that the equalization should be made at 
his death, and if the amounts necessary to make up the excess 
to those who received smaller shares are to be regarded as so 
much of their money in the hands of the executors, still it is 
settled that legacies do not draw interest ; though if the funds 
out of which they are payable are productive, the legatee is en- 
titled to the interest or profits actually accumulating. It was 
upon this latter principle and no other that the case cited from 
3 Dana was settled. But in the case at bar, it does not appear 
either that the payment has been wilfully postponed by the ex- 
ecutors, or that any profits, by way of rent or otherwise, have 
accumulated in their hands. 


Scort, Judge, delivered the opinion of the court. 


1. This was a bill in chancery, commenced under the former 
system of practice. From the contents of the bill, it may be 
gathered that its chief aim was to obtain a partition of the real 
estate of Jacob Wyan, deceased, among his heirs. Such being 
its end, we are surprised that the plaintiffs in error should per- 
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sist in the statement, that the most valuable portions of the real 
estate had been sold, under the authority of the will, by the ex- 
ecutors. It may be, and is probable, that the case has alto- 
gether outgrown the pleadings, and that it is now in a very dif- 
ferent situation from that which it occupied at its beginning. 
Be that as it may, we will proceed to give our opinion on the 
point in the cause as we gather it from the objections to report 
of the commissioner, spread upon the record ; and we must be 
permitted to say, that we are utterly at a loss to conceive on 
what ground the plaintiffs in error base their claim to the inter- 
est for which they contend. 

We entirely approve the principle of the case of White’s 
heirs v. White’s heirs, (8 Dana, 378,) as it is understood 
by us; and if there are any facts in the present case which 
would render it applicable, it should be enforced. In that case, 
an estate was to be distributed equally among heirs. The ad- 
ministrator had in his hands a sum of money for distribution. 
A portion of the heirs received their share of it, and the balance 
remained undistributed, bearing interest. Afterwards, when the 
balance was to be apportioned out, they who had received their 
shares maintained that the heirs who had received nothing 
should be paid out of the principal and interest, and thereby 
leave a balance for another distribution; but the court refused 
this, and held, that, inasmuch as a portion of the heirs had re- 
ceived their shares from the administrator, and the shares of 
the rest remained in his hands, making interest, it was right 
that they should have the interest their shares had made, and! 
allowed them their portions and the interest that had accumula- 
ted on them from the time a part of the heirs were first paid. 
The justice of this course commends itself to every one. But 
that is not this case, and has nothing to do with it. There, the 
money was paid by the administrator, not advanced by the 
father. It was money and not barren and unproductive lands 
or lots. The amounts here sought indirectly to be charged, with 
interest, are advancements made by the testator, and those ad- 
vancements made mostly in lands which it does not appear were- 
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productive, and which, it is maintained, though they be unpro- 
ductive, does not alter the case. The law with respect to in- 
terest on legacies has no application here. As we understand 
the matter, there is no controversy as to the interest allowed 
for the purpose of equalizing the payments actually made in 
cash. It is only to so much of the report as allowed interest in 
the excess of value in real estate received by one heir more 
than another, of which complaint is made. 

2. The rule is, that advancements do not bear interest. (Os- 
good v. Brook’s heirs, 17 Mass. 856. Hall & wife v. Davis, 
3 Pick. 450.) It would work gross injustice to make them do 
so. A parent advances to a child a thousand dollars ; twenty 
years after, he advances to another child, who was then unborn: 
now, this rule of making advancements bear interest would re- 
quire the parent, in order to equalize his bounty, to give to the 
child last advanced, as our rate of interest is now, ten per cent., 
three thousand dollars. He must have his thousand dollars by 
way of advancement, and his twenty years’ interest thereon, 
making two thousand dollars more, in order to make him equal 
with the child first advanced. An advancement is at the risk of 
the child advanced, from the time it is made. If it is lost, or 
is destroyed, or perishes, it is at the risk of the child advanced. 
It is his loss, and he is chargeable with the value of it, at the 
time the advancement is made, and with no more. So, if the 
property or money advanced is increased—if it becomes more 
valuable; as the child would not have been credited by it had it 
perished, so he shall not be chargeable with any profits it may 
make. So, if there was any color for the allowance of interest 
made by the commissioner in calculating the excess in value of 
real estate received by one heir more than another, the assump- 
tion of July, 1842, as the time at which it should begin to be 
computed, was entirely gratuitous. A father proposes advan- 
cing his children equally ; he gives one of them, on the attain- 
ment of majority, $1000; five years after, another of his 
children becomes of age: now, in order to make his advance- 
ment equal to that of the child first provided for, must he not 
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only receive a thousand dollars, but interest on that sum from 
the time the first advancement was made? These advancements 
are gifts; they are not debts which are discharged. If I give 
one child one thousand dollars, I do not owe the like sum to 
another, with interest, until I see fit to pay it. If I give one 
man a thousand dollars one year, and five years thereafter give 
a thousand dollars to another man, have I not been equally lib- 
eral to both of those men? The natural sentiment of justice in 
men harmonizes with these views. We cannot, in this in- 
stance, suppose that the testator desired any thing else than to 
conform his action to that sense of justice planted in all man- 
kind. The words of his will show that he meant to be equally 
kind to all his children, except as stated, and why should those 
words receive a construction which is at war with the notions of 
justice usually entertained by men, and make him do that very 
thing which his language was designed to guard against? 

It is strange that the idea should occur to any one, that, be- 
cause the testator in his will stated the sums at which the lands 
given to some of his children during his lifetime should be es- 
timated, in making a distribution of his estate, that therefore we 
should, against the truth, trke it that such a sum, in money, 
was actually advanced. But if such had been the fact, we 
know of no principle which would warrant us in allowing the 
other heirs interest on sums equal to those advanced, until they 
received their distributive shares. The estate consisted, mostly, 
of real estate; the advancements were mostly made in real 
estate ; whether it was improved or not, does not appear. 
Now those not advanced, or not advanced with a sum equal to 
others, might have had their portions of the real estate assigned 
to them immediately after the death of their ancestor. Why 
did they wait? If the estate given by way of advancement was 
unproductive, it would be great injustice to allow the interest 
claimed by some of the heirs. A testator may make such a 
will; he may require that his estate should be distributed in 
the mode contended for by the plaintiffs in error ; but there is 
nothing in the terms of the will, whose construction is involved 
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in the case under consideration, which requires that such a claim 
should be allowed. 

Judge Ryland concurring, the judgment will be affirmed ; 
Judge Leonard not sitting. 


WELLs, Respondent, vs. SanceR & OTHERS, Appellants. 


1. The supreme court will not reverse for excessive damages, unless they are 
so exorbitant as at first blush to show malice or improper bias. 

2. Suprise of a defendant by the unexpected close of plaintiffs case, no 
ground for a new trial. 

3. Newly discovered cumulative evidence no ground for a new trial. 


Appeal from Callaway Circuit Court. 


The case is stated in the opinion of the court. 

Gardenhire, for appellants. 1. The verdict was obtained 
by the fraud of the plaintiff in suppressing the truth, and should 
be set aside. 2. The damages are excessive. (15 Mass. 365. 
4Mass.1. 16 Pick. 541. 13 Mo. 427. 5 Mo. 205.) 3. 
The surprise of the defendant at the trial is a ground for set- 
ting aside the verdict. (Practice Act, art. 11,§ 3. 1A.K. 
Marsh. 334. 2 McCord, 318. 3 McCord, 258. 9 Dana, 
184. 25 Wend. 263. 1 Iowa, 134. 7 Monroe, 59. 2 Sm. 
& M. 313.) 4. The newly discovered evidence was good cause 
for a new trial. (7 Metcalf, 478. 18 Vermont, 460. 20 
Conn. 305.) 

P. R. Hayden, J. W. Morrow and J. F. Jones, for re- 
spondent. 


RYLAND, Judge, delivered the opinion of the court. 


This was an action by plaintiff against Sanger & Burnell, 
part owners of a stage coach, for injuries received by the plain- 
tiff from the upsetting of the coach in which the plaintiff was 
at the time a passenger. 
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During the progress of the case in the court below, the de- 
fendant, Burnell, died, and Preston B. Reed, the administra- 
tor of his estate, was duly made a party defendant. 

The case was tried by a jury in the Callaway Circuit Court, 
at the April term, 1855, and a verdict rendered for the plaintiff 
for eleven hundred dollars. A motion was made by defendants 
for a new trial, which being overruled, they bring the case here 
by appeal. 

The refusal of the Circuit Court to grant a new trial is the 
principle ground relied upon here by the defendants for a re- 
versal of this judgment. They contend that the verdict was 
obtained by fraud, and also that the damages are excessive. 

The plaintiff, in his petition, stated that, by the overturning 
and upsetting of the defendants’ stage, he had his right shoul- 
der and shoulder- blade, and three of his ribs broken, fractured 
and mashed ; and that he was also, in other respects, greatly 
hurt, bruised and wounded, by means of the turning over and 
upsetting of the said stage coach. 

On the trial before the jury, the great struggle seemed to be, 
to show when the injuries to the plaintiff were in reality re- 
ceived by him. The defendants contended, and endeavored to 
show to the jury, that the plaintiff received the injuries in the 
state of Ohio, before he started to Missouri, by means of his 
riding horse falling down with the plaintiff and fracturing his 
shoulder, and dislocating it; and that the injuries stated in his 
petition were not received by him by the overturning and up- 
setting of the defendants’ stage coach, but by the fall of the 
horse. The plaintiff endeavored to show a complete recovery 
from the effects of the fall of his horse, and that the overturn- 
ing of the stage was the cause of his injuries. The proof 
showed that the stage driver was drunk, and that he overturned 
the stage in a level piece of prairie, with some seven or eight 
passengers, besides the plaintiff, in it. The plaintiff complained 
very much of the injuries received at the time. The defendants 
contended that this was a fraud on the part of the plaintiff, in 
order to recover from them compensation for injuries which he 











856 JEFFERSON CITY. 





Wells v. Sanger. 





had previously received, and which the defendants did not, in 
the least, contribute to inflict. This matter was put before the 
jury by both parties. The defendants produced some ten or 
twelve depositions from persons in Ohio, showing the state of 
the plaintiff in regard to the injury received from the fall of the 
horse, and what he said about his situation in reference to said 
injuries ; the plaintiff proved his ability to work after the fall, 
his assisting in shucking corn ; his helping to unload the steam- 
boat at St. Louis, by carrying from it to the wharf pig iron: 
this was on his way out to Missouri, and shortly before he 
started up in the stage of the defendants. 

Many instructions were given by the court, at the motion of 
the parties; one of which, given for defendants, and num- 
bered 5, is as follows : ‘‘ If the jury believe from the evidence, 
that the injury complained of by the plaintiff was occasioned 
by the fall from a horse or otherwise, in the state of Ohio, 
previous to his coming to this state, and that plaintiff was still 
suffering from the effects of said injury when the stage was 
upset, and that pleintiff received no additional injury thereby, 
then they will find for defendants ; and if any additional injury 
was received in consequence of said upsetting, then they will 
find only such damages as will compensate said plaintiff for 
such additional injury.” 

This instruction placed before the jury, properly, the fact of 
@ previous injury, and directed them not to give damages for 
such previously received injury, if they should be of opinion 
there was such, and to give damages only for such additional 
injuries as were received by the upsetting of the stage. This 
matter, then, in which the defendants allege the plaintiff’s fraud 
to consist, was brought out and placed before the jury ; it was 
left open for them to consider and pass upon it. 

Had this matter of the fall of the horse in Ohio, and the pre- 
viously received injury of the plaintiff, not been before the 
jury—not been brought out by a vigilant, searching inquiry 
into its nature and extent, and fully placed before the jury, 
with proper and liberal instructions in regard to it by the court, 
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the defendants might very properly complain of the plaintifi’s 
conduct, in saying nothing about the previous fall in Ohio. 
But, surely, there is now no reason, on this score, for the 
clamor raised by them of fraud. They knew the whole matter, 
and put it before the jury, and they complain because the plain- 
tiff did not tell them about it. Would their having learned this 
matter from the plaintiff have enabled the defendants to use 
more diligence in procuring proof of it? Suppose the plaintiff 
felt himself entirely recovered from the effects of the fall in 
Ohio, before the upsetting of the stage, was he morally bound 
to tell that he had been injured before in the same shoulder, 
but had recovered from it? We cannot say that this judgment 
was obtained by fraud. Although the plaintiff may have been 
willing to conceal from the defendants all previous injuries ; 
nay, may have been disposed to recover from the defendants 
for injuries which the defendants had no hand in inflicting on 
him, and in doing this may have acted in bad faith, yet the 
defendants were informed of the previous injury, and brought 
it out by a large amount of testimony, and procured an in- 
struction properly enabling the jury to do justice to the de- 
fendants by their verdict. There is nothing, then, in this ob- 
jection, or in this point, which, in our opinion, will warrant this 
court in disturbing the judgment below. 

1. As to the excessive damages, there is nothing which will 
justify the interference of this court, on this ground, as pre- 
sented by the record before us. The jury is the proper tribu- 
nal to assess the requisite damages in cases of this character ; 
and, unless their estimate be an exorbitant one, or such an one 
as ,at first blush would appear the offspring of malice, or ex- 
ceedingly improper bias on their part, the courts have invaria- 
bly refused to correct the verdict by granting a new trial. 
( Fallenstein v. Boothe, 13 Mo. Rep. 429.) 

Where the amount of damages is matter of opinion merely, a 
new trial will not be granted for excessive damages, unless 
flagrantly excessive. On this ground, we do not think this 
court authorized to interfere. Here, the damages are merely 














858 JEFFERSON CITY. 





Wells v. Sanger. 





matter of opinion. We cannot say they are excessive. The 
danger to human life, by the employment of drunken agents, 
engineers and drivers, on our railroads, steamboats and stage 
coaches, is imminent indeed. The amount of human suffer- 
ing arising from the employment of such, is necessarily great ; 
and when a case is presented before the courts and juries of the 
country, it is not surprising that liberal damages should be 
awarded to the sufferer. There can be little excuse, indeed, 
for such small regard to human beings, as that manifested in 
this case. Here, the driver, by his drunkenness, managed to 
turn over a stage, loaded with men, women and children, on a 
level, smooth prairie, free from obstructions of every kind— 
too drunk to guide his team. The employers, in business so 
important to the public as that of common transportation of 
men and property along our public highways, will, in time, be 
taught, by the honest jurymen of the country, that it is the 
worst economy to engage such employees. 

2. The surprise on the part of the defendants, occasioned by 
the unexpected close of the case, by the plaintiff, without his 
examining al] the witnesses summoned on his part, and thereby 
depriving the defendants of the testimony of their witness, Mrs. 
Lee, who reached the place of holding court after the argument 
of the case had been closed, and the case submitted to the jury, 
is more a mattter of misfortune to the defendants than fault on 
the part of the plaintiff, or of error on the part of the court. 

The defendants knew their witness was absent; they did not 
ask that the case might be postponed for a time, or for a con- 
tinuance of it, but trusted to the chances of having their wit- 
ness ready in time; in this they were disappointed. It was 
competent for the plaintiff to stop when he had made out his 
case, a8 he supposed ; nor could the defendants object. It is 
within the discretion of the court to hold its sessions in the 
night time for the dispatch of business and the convenience of 
parties, jurymen and witnesses. This is often done; nor can 
it afford just cause of complaint to the defendants.in this case. 
They knew that their witness was not in attendance; they cal- 
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culated to have her ready in time, and would have succeeded in 
their expectations if the plaintiff had taken more time to ex- 
amine his witnesses, and the court had not held its sessions in 
the night time. These were matters on which the defendants 
had no right to base calculations. Having run the risk, they 
cannot be permitted to complain after it turns out contrary to 
their expectations. Mrs. Lee’s evidence, as appears from the 
affidavit of the defendants’ agent, would have been on the sub- 
ject of the situation of the plaintiff before the upsetting of the 
stage ; it would have been on the same subject on which the 
jury passed ; it was cumulative ; it might have been stronger 
and more satisfactory to the jury, but still it is cumulative. 
However, on the other ground, there is no cause for this court 
to interfere by reversing and ordering a new trial. The Cir- 
cuit Court had the whole transaction before it, and could well 
see if there had been any thing wrong or prejudicial to the de- 
fendants in this matter, and could have remedied the injury, if 
any, by a new trial. 

3. As to the last remaining point, the newly discovered evi- 
dence, that is also against the defendants. 

This evidence is what may be called cumulative, and upon 
the subject of newly discovered evidence, as the ground for a 
new trial, the law is well settled. (4 Bibb, 563. 2A. K. 
Marsh. 348. 12 Mo. Rep. 57.) In the case of Beauchamp 
v. Sconce, (12 Mo. Rep. 57,) this court held that cumulative 
evidence, that is, evidence of the same import as that given 
upon the trial, was not sufficient to authorize the court to grant 
a new trial, because such a practice would inevitably lead to 
fraud, subornation, delay and vexatious uncertainty. This 
is in accordance with the general rule. In the case of Smith 
v. Brush et al.,(8 Johns. 84,) the court held, that, where the 
new testimony alleged to be discovered does not relate to any 
new fact, but goes to corroborate what a witness had previously 
stated, was not a sufficient cause for granting a new trial. The 
language of the court is, ‘‘ but it is against the general rule to 
grant a new trial, merely for the discovery of cumulative facts 








860 JEFFERSON CITY. 





North v. Nelson. 





and circumstances relating to the same matter, which was prin- 
cipally controverted upon the former trial.”? See also 15 Johns. 
212. There are excepiions to this general rule. In actions of 
ejectment, relative to the lands in the military tract, in New 
York, where the principle or turning point in the case is the 
identity of the soldier entitled to the bounty land—there, newly 
discovered testimony, though cumulative, has been frequently 
held sufficient to grant new trials ; the court stating, ‘‘ these 
cases are peculiar, and not to be strictly governed by the rules 
adopted in ordinary cases.” See Jackson v. Crosby, (12 
Johns. 354. 8 Johns. 489.) 

Upon the whole record in this case, we cannot see any cause 
for the interference of this court with the judgment below ; it is 
therefore affirmed; Judge Scott concurring ; Judge Leonard 
not sitting, having been of counsel in the court below. 





Norta & Scott, Respondents, vs. Netson & McCuure, 
Appellants. 


1. Under the practice act of 1849, where a defendant, upon wkom there has 
been fifteen days’ service of process, files an answer admitting the cause of 
action, or containing no defence, the plaintiff is entitled to judgment at the 
return term as for want of an answer. (Judge Scorr dissenting.) 


Appeal from Moniteau Circuit Court. 


The case is stated in the opinion of the court. It was ar- 
gued and decided at the January term, 1854, but the opinion of 
the court was not filed until the present term. 

E. L. Edwards, for appellants. 

M. M. Parsons, for respondents. 


Ryuanp, Judge, delivered the opinion of the court. 


The plaintiffs, William North and William P. Scott, on the 
29th of August, 1853, filed their petition in the Moniteau Cir- 
cuit Court clerk’s office, against Alexander R. Nelson and Jas. 
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H. McClure, defendants, stating that the defendants, by their 
promissory note, dated 26th October, 1852, promised to pay 
the plaintiffs, or order, four months after date, the sum of five 
hundred and fifty-three dollars and ninety-two cents, for value 
received; on which note were credits, endorsed at different 
times, amounting to three hundred dollars. The plaintiffs asked 
judgment for the balance of principal, with interest. 

On the 30th of August, the clerk issued a writ of summons 
against the defendants, returnable to the September term of the 
Circuit Court of said county. The sheriff returned the writ 
executed on the 5th of September, 1853, by leaving a copy of 
the writ and petition at the usual place of the defendant, Mc- 
Clure, with his wife, a white person of the family, above fifteen 
years of age ; and on the same day, by reading the petition and 
writ to the other defendant, Nelson. 

On the 26th day of September, 1853, the Moniteau Circuit 
Court commenced its term. On Thursday, 29th September, 
being the fourth day of the term of said court, the defendants 
filed the following answer to the plaintiffs’ petition : 

‘* Nelson & McClure, defendanis, vs. North & Scott, plain- 
tiffs. Said defendants admit that they executed the note sued 
upon to the said North & Scott, the plaintiffs in said suit, and 
that the payments endorsed thereon are correctly endorsed, and 
that there is a balance due said plaintiffs, which defendants will 
pay as soon as they can get the money.” 

This answer was signed by the attorney of defendants, and 
sworn to by one of the defendants. On the same day, the 
plaintiffs, by their attorney, moved the court to strike out de- 
fendants’ answer, because it does not contain any grounds of 
defence. 

This motion was sustained by the court; the answer was 
stricken out, and the plaintiffs obtained judgment for want of an 
answer. 

The defendants excepted to these rulings of the court, and 
bring the case here by appeal. 

The only point made by the appellants is, that the defend- 
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ants having answered, and presented no false issue to the 
court, the court had no authority to strike out the answer. The 
appellants, by their counsel, contend that this case differs from 
the case of Jeffries v. Sappington, (15 Mo. Rep. 628,) and 
of Neidlet v. Wales, (16 Mo. Rep. 214,) because, in these 
cases, the defendants set up in their answers as a defence, 
matters which, in law, were no defence, and whick this court 
held were properly stricken out. But, in this case, the answer 
presents no false issue, and is not, therefore, a similar case. 
Here, the answer, it is said, admits the debt, which is all the 
defer.dants could do, and, if it is stricken out, it is because it 
contains the truth. Really this is strange logic. Can it be 
pretended that this answer sets up a defence to the plaintiffs’ 
petition? Who ever heard before, that it was in law a defence 
to the plaintiffs’ action for the defendant to say in writing, ‘‘I 
owe you the money in your petition demanded of me, and I 
will pay you as soon as I get it 2?” 

Under our new code, the only pleading on the part of the 
defendant is either a demurrer or an answer. (Practice Act, 
1849, art. 6, sec. 2, p. 80.) ‘* The answer of the defendant 
shall contain, Ist, In respect to each allegation of the petition 
controverted by defendant, a specific denial thereof, or of any 
knowledge thereof, sufficient to form a belief ; 2d, A statement 
of any new matter constituting a defence, in ordinary and con- 
cise language, without repetition, and in such a manner as to 
enable a person of common understanding to know what is in- 
tended. The defendant may set forth in his answer as many 
grounds of defence as he shall have. They shall be separately 
stated, and may refer to the causes of action which they are 
intended to answer, in any manner by which they may be intel- 
ligibly distinguished.”? (Secs. 7 and 8 of art. 6, of same sct.) 
The defendants below, appellants here, seem to think that it is 
the falsity orly of the matters stated in the answer that can 
authorize the court to strike it out, and therefore they are com- 
pelled, in their argument before the court, to assume that the 
answers put in by the defendants, in the cases of Jeffries v. 
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Sappington, and WVetdlet v. Wales, presented false issues, 
and hence, it was not error to strike them out ; but, as the an- 
swer in this case presented the truth, it was wrong to strike it 
out. This court did not pretend to place its opinion in those 
two cases upon any doubt of the truth of the matters set forth 
in the answers. ‘The matters were taken as true, and then they [ 
constituted no legal defence. Likewise here, the matters set | 
forth in this answer may be taken as true, and still they pre- | 
sent no defence to the action of the plaintiffs. They amount | 
to no answer, and the Circuit Court did properly sustain the 
motion to strike out the answer ; its action is fully supported 
by the decisions of this court, in the cases of Jeffries v. Sap- 
pington, and WVeidlet v. Wales. 

Then what is to be the result? Here is a petition founded 
on a simple promise to pay money: the defendants having been 
legally served with process more than twenty days before the 
return day of the summons—one by personal service, the other 
by constructive—they appear and fail to make any proper or 
legal defence to the action; they offer an answer which is 
stricken out, on motion, which amounts to no answer. Now 
what must the plaintiffs do? Demand judgment by default, for 
want of an answer, or voluntarily continue the cause? I say, 
without hesitation, demand judgment, and that the Circuit Court 
is bound to render judgment in such cases by every principle 
and rule of practice known to our law. 

In examining this subject, let us go back to the territorial 
law of July 3d, 1807. Here we find that, on the plaintiff’s 
filing his declaration, petition or statament in the clerk’s 
office, ‘‘ it shall be the duty of the clerk to endorse thereon an 
order to the sheriff, in the nature of a summons or capias, ac- 
cording to the nature of the demand or complaint; provided, 
there shall be at least fifteen days between the execution of such 
writ and the term to which it is made returnable. It shall be 
the duty of every defendant to plead to the merits on or before 
the third day of each term, and if any part of the pleading is 
adjudged bad, immaterial or insufficient, the party shall be re- 
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quired to plead to the merits znstanter ; and if the plaintiff 
shall conceive that the matter contained in the defendant’s plea 
requires time to reply to, he may continue his cause until the 
next term, or proceed to trial. It shall be the duty of the court 
to try each cause in which an zssue is made at the first term; 
provided they are of opinion the very right of the case can be 
attained. If the defendant fails to appear and plead, the 
plaintiff may cause judgment to be entered up against him at 
any time during the last day of the term, which judgment shall 
be final. 

‘¢The service of a summons shall be by reading the writ, 
declaration, petition or statement to the defendant, or delivering 
him a copy thereof, or leaving such copy at his usual place of 
abode, with some person of the family, above the age of fifteen 
years, and informing such person of the contents thereof; such 
service to be at least fifteen days before the return day of 
‘the writ.” (Edwards’ Ter. Law, p. 113, 114.) 

By the third section of the act of the legislature of the ter- 
ritory of Louisiana, passed October 30th, 1810, it was made 
lawful for either party ‘‘ to continue his suit the first term to 
which the writ is made returnable; and the second term, no 
continuance shall be granted to either party, unless for good 
cause shown.”’ (1 vol. Edward’s Ter. Laws, 244.) Thus 
stood the law until 1822; prior to 1810, the issues, when 
joined, were triable at the first term, if the court was of opin- 
ion that the very right of the case could be attained. The 
plaintiff could continue in order to have time to reply; but, at 
second term, the trial must be had, unless good cause shown for 
acontinuance. The defendant, under this state of the law, must 
plead to the merits on or before the third day of the term, if 
the writ had been served fifteen days before the return day 
thereof. If no plea, or an insufficient plea be filed, and a fail- 
ure to file a good one, the plaintiff could obtain his judgment 
by default at the first term. 

‘No plea in abatement shall be admitted or received, unless 
the party offering the same shall prove the truth thereof by oath 
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or affirmation, as the case may require.” (Practice Act of 
1807, sec. 27. 1 Ter. Laws, 115.) 

Dilatory pleas were never allowed without oath. Pleas to 
the merits were always admitted, withcut respect to form, where 
they contained sufficient matter to bring the merits of the case 
at issue. (Same act.) 

Under this state of the law, that is, from 1807 to 1822, the 
plaintiff had a right to his judgment by default, if the defend- 
ant had been duly served with process, and failed to file a plea 
putting the case at issue in some mode or other. 

By the act to regulate proceedings at law, passed by the 
legislature of the state of Missouri in January, 1822, ‘ every 
defendant duly served with process shall plead to the merits on 
or before the sixth day of the term to which the original writ is 
returnable, if the term shall so long continue; and if not, then 
before the end of the term.” (Sec. 19.) ‘*If the defendant . 
shall fail to file his plea or other pleading within the time pre- 
scribed by this act or rule of court, the plaintiff may have judg- 
ment by default; and in cases of judgment by default, where 
the demand is liquidated and reduced to writing, the court shall 
render judgment for the amount due, which shall be final.” 
(Sec. 26 of same act.) Thus stood the law up to 1825. 
Wherever there had been service on the defendant, and he failed 
to plead, judgment was given against him by default. The 
plea, too, must be a meritorious one. If an immaterial issue 
was tendered, or any plea not substantially answering the de- 
claration was filed, it was liable to be demurred to, or regarded 
as a nullity; and unless a good and sufficient plea was filed by 
the defendant at the first term, judgment was rendered against 
him by default. But all cases in which available pleas had 
been filed, or proper issues made, were continued the first term, 
as a matter of course. 

In 1825, the legislature passed an act called the petition and 
summons Jaw. By this act, any person holding a bond or note 
for the direct payment of money or property, might file his 
petition; a summons was to issue thereon, which, ‘if served fif- 
24—VvOL. XXI. 
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teen days before the return day of the writ, the plaintiff had a 
right to judgment by default, unless the defendant filed his 
plea to the petition on or before the second day of the term at 
which the writ was made returnable. If the defendant filed his 
plea, then a trial was had at the first term, unless continued for 
cause shown. Here was the first great innovation in the pro- 
ceedings to collect debts in our courts. This petition and sum- 
mons act required the defendant, who had been served person- 
ally with process, fifteen days before the return day of the writ, 
to plead to the action within the two first days of the term, or 
judgment would be rendered against him by default. But even 
if he did plead, he was not entitled to a continuance, unless he 
showed cause therefor. There was to be a trial at the first 
term, and judgment could be rendered against him, on trial, at 
the first term, after fifteen days’ service of the writ, and his 
estate sold to satisfy the same. Thus stood the law in cases 
of the direct promise by one person to another of the payment 
of property or money, evidenced by bond or note, up to 1849. 
The summons must be executed in these cases, personally, by 
delivering a copy of the petition and summons to each defend- 
ant, and when so executed fifteen days before the return day, 
the defendant must plead within the two first days of the term, 
and a trial be had at that term, unless a continuance be ordered 
for cause shown. If the service be otherwise than personal, 
the defendant must plead within the six first days of the term, 
and then the cause stands continued; otherwise the plaintiff 
will have judgment by default. These pleas must be to the 
merits, putting in issue, substantially, the matters involved in 
the controversy. (Donaldson v. “Anderson, 5 Mo. Rep. 480. 
Southack v. Morris, 6 Mo. Rep. 851.) 

There was still a common law method of collecting debts, 
by filing declaration, and a common law method of proceeding 
in other actions. Yet, in all these common law actions, wher- 
ever the defendants had been served with process fifteen days 
before the return day of the writ, and they failed to plead to 
the action, judgment was rendered against them by default. 
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And it was not any frivolous or immaterial plea that would an- 
swer for a continuance ; there must be an issue formed properly 
under the rules of pleading known to the common law, and also 
as regulated by our various statutes, that would entitle the de- 
fendant to his continuance. 

Thus the petition and summons, authorizing a trial at the 
first term, upon fifteen days’ personal service, upon all bonds 
or notes for the direct payment ef mcney or property, became 
the most common and frequent course of proceeding in our 
courts. It was the usual mode of collecting debts. 

In 1839, the legislature passed an act to amend the acts re- 
gulating practice at law. By the fourth section of this act, 
‘¢ All actions at law, founded on bonds, bills or notes, in the 
circuit court, shall be tried and determined at the return term, 
if the defendant shall have been personally served with process 
twenty days before the commencement of the term, unless good 
cause for a continuance be shown.”? This court, in the case of 
Southack v. Morris, held that this fourth section did not in- 
terfere with or apply to the time of pleading and trial in the 
petition and summons act. Here, then, was another innova- 
tion. Actions founded on bonds, notes or bills, at common 
law, not in the mode of petition and summons, but in the old 
way of declaration, &c., when the defendants were served with 
the process personally, twenty days before the return of the 
writ, were to be tried at the first term; and if the defendants 
in such actions were served personally with process twenty 
days before the commencement of the term, or were served less 
than twenty days and more than fifteen days, and failed or re- 
fused to plead to the actions, judgments were rendered against 
them by default. Thus stood the law up to 1847, when the 
legislature declared that, ‘* Hereafter no special plea shall be 
pleaded in any action brought or pending in any courts of this 
state.”? In this law there is nothing said about the time of 
service of the writ or process. In all cases where one or more 
parties are sued, if they design to make defence to the merits 
of the action, they shall plead the general issue, and, under the 
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same, all and every matter of defence, without reference to the 
form or nature of the plaintiff’s action or declaration, may be 
given in evidence. Any person holding any bond, note or in- 
strument of writing, for the payment of money or property, 
may institute suit on the same, in any circuit court or court of 
common pleas, having competent jurisdiction, without filing 
any petition in debt or declaration in writing on the same. 

The form of the general issue, under this act was, ‘‘ the 
said defendant comes and defends the demand of the plaintiffs.” 
Here, defence still must be to the merits. Here, too, if the 
defendants, having been served with process, under the provi- 
sions of the previous acts, still neglect to plead this general 
issue, judgment will be rendered against them by default. 
Having been served with process either fifteen days or twenty 
days, as the case may be, if the defendants fail to plead, and that 
to the merits, too—for this statutory general issue is a plea to the 
merits—judgment will be redered against them by default. So 
was the law up to 1849, when the new code of practice was 
adopted. This code requires both the petition and answer to 
be sworn to, and if the answer presents no defence in law to 
the matters in the petition, this court has unanimously decided 
that it is proper and right that such answers be stricken out. 
When they are stricken out, and no sufficient answer be filed to 
the petition, whether there has been twenty days’ personal ser- 
vice or only fifteen days’ service, personal or constructive, the 
plaintiff is entitled to his judgment by default for want of an- 
answer. This has been the uniform practice—the uniform con- 
struction given by our courts to the various acts of our legisla- 
ture, territorial and state, from 1807 up to this time. When- 
ever a party, sued and served with process, fails to make a 
proper defence by plea, judgment has been given against such 
party, at the return term, as a matter of course. 

A party served fifteen days before court, who fails to plead, 
is liable to have judgment rendered against him for want of a 
plea. Judgments by default have been usual during all this 
time, from 1809 to 1855. 
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Let a person examine carefully all the acts on this subject, 
even in force in our state, and he will come to the conclusion 
that judgment by default is the necessary result of failing to 
plead properly at the return term. I mean, plead to the mer- 
its—plead so as to answer the declaration, whether the plea 
can be afterwards supported by the facts or not. It must con- 
tain enough to put the cause at issue; and whenever a plea is 
demurred to, the demurrer sustained, and no further plea ten- 
dered or filed in the case, judgment has been given at the re- 
turn term. Where the plea has been stricken out or regarded 
as a nullity, judgment has been given at the return term, if no 
other or better plea is offered. If a plea is bad or frivolous, 
the plaintiff might either demur or treat it as a nullity, and 
have judgment by default at the end of the term. 

Now, under our present code, is an answer which presents no 
defence—a mere frivolous or evasive answer—because sworn to, 
to be regarded as a sufficient defence for a continuance, be- 
cause the defendants have not been served, personally, twenty 
days before the commencement of the term? Why should an 
answer, which is a mere nullity, now have the effect which a 
plea—a mere nullity before—had not? Under the present 
code, the merits are always supposed to be the matters to be 
tried ; they are set forth under oath, and when the defendants 
have no merits to offer in defence of the action, why should that 
be a reason for further indulgence? Will it do to answer, be- 
cause, if you do not allow this to be a cause of continuance, 
men will make out they have a good defence by falsehood and 
perjury? Surely, this is a poor answer to a court of justice. 
If the law requiring a man to swear to the truth of his answer 
will not let him make a false answer, what harm does it do him? 
A good man will tell the truth—a bad man will state falsehoods 
in his answer, showing he has a meritorious defence, when, in 
fact, he has none. The bad man gets a continuance, the price 
of his perjury; while the good man suffers judgment against 
him for an honest debt. Let the legislature remedy this evil, 
if it be one; the courts can not. 
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Under the new code, the plaintiff can not demur to the de- 
fendant’s answer. He must move to strike it out, if the facts 
set forth amount to no defence. Here the facts set forth by 
these defendants below amount to no defence. The plaintiffs, 
on motion, have the answer stricken out; no further answer is 
offered, and the court renders judgment by default against 
them. The record shows the service of the writ was more than 

{ fifteen days in this case; on one defendant, personally; on 
a the other, constructively. In the case of Holland v. Hunter 
: \ 





& White, (15 Mo. Rep. 475,) the court unanimously held that, 

under the act of 1849, (the new code,) in a petition on a pro- 

missory note, for the payment of money, in which the defendant 
jhas been regularly served by leaving a copy at his usual place 
( of abode, fifteen days before the return day of the writ, and he 

fails or neglects to answer, the court may render judgment 
against him by default. This case is conclusive upon the 
question here raised—an improper or frivolous answer, stricken 
out by the court, on motion, leaves the defendant as though he 
—. and neglected to answer at first. 

s to the policy of requiring the parties to swear to their 
petitions and answers, this court is not called upon to express 
an opinion. Sufficient for us if we can find out and declare 
what the law is, not what it ought to be. 

In our view, and in our present opinion, the principles set 
forth herein cannot be properly charged as an innovation upon 
the long settled and established practice and rules of procedure 
in our courts. But let the doctrine that an evasive answer, that 
any frivolous answer, that any answer offering a mere pretence 
of defence, although stricken out, yet entitles the defendant to 
a continuance, unless there has been twenty days’ personal 
service, and I feel assured that such will produce not only an 
overthrow of the long established and received opinions of the 
courts and the profession, but will be productive of mischievous 
innovation. 

Judge Gamble concurring, the judgment below will be af- 
firmed; Judge Scott dissenting. 
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Scott, Judge, dissenting. This record presents the ques- 
tion whether, under the present practice act, there should be a 
judgment in every case at the return term of the writ, in which 
there has been fifteen days’ service of process, in the event the 
answer shall be judged bad on demurrer, or is stricken out, on 
motion. 

The sixth section of the fifth article of the practice act of 
1849, directs that, ‘‘ in all cases where the petition is founded 
solely upon a bond, bill or promissory note, for the direct pay- 
ment of money, the plaintiff may have a trial at the return 
term ; provided the defendant has been served with process, by 
delivering him a copy of the petition and writ twenty days be- 
fore the return day.” 

The second section of the sixth article of the same act re- 
quires the demurrer or answer to the petition ‘‘ to be filed 
within six days after the return day of the summons, if the 
term so long continues ;”’ and it also requires that, in the cases 
above mentioned, ‘‘ when process has been served twenty days’ 
before the return day, there shall be a trial at the first term, 
unless, for good cause, a continuance is granted ; and in these 
eases, the demurrer or answer must be filed within the first two 
days of the return term.”’ So the statute is silent as to the 
time at which trials in ordinary cases shall be had. By re- 
quiring them, however, in particular cases to take place at the 
first term, an implication arises that, in other cases, such would 
not be the rule. Matters not provided for in the act of 1849, 
remain as they were before its enactment. 

Under the former practice act, trials could be had at the first 
term in the cases in which they can be had at the first term, 
under the present act. In all other cases, they were required 
to take place at the second term. In all but the excepted 
cases, the defendant, by filing a plea and thereby signifying 
his desire that the trial should be postponed, obtained a con- 
tinuance, as a matter of course. This practice was establish- 
ed, and, we may presume, influenced business men in making 
their engagements. 
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The difficulty arises from the fat that, under the present 
law, all answers to a petition must be under oath. Under the 
former system, any plea, if available in its terms, unsupported 
by an oath, would entitle a party to a continuance. This en- 
tered into and form da part of the plan for the collection of 
demands, and was designed to give the defendant time, if he 
desired it. Now, °s the truth of an answer must be sworn to, 
there are mavy wh» want a continuance that will not swear to 
the truth of a strictly legal answer, yet will put in an evasive 
one, consistent wth truth, as was dons in the present case. If 
this answer is made way with, and judgment by default is taken 
at the return term, the effect will be to overturn the system 
long established for the collection of demands, and make them 
all, liquidated and unliquidated, collectable without regard to 
the time of the service of the process ; provided it has been fif- 
teen days before the return term, in a period, at the longest, a 
little more than six months; and, in cases where the debtor has 
no real estate, in thirty or forty days. . 

This question involves higher considerations than the mere 
forms of pleading. The system for the collection of debts, 
established in any state, is a matter of considerable impor- 
tance, both to the debtor and the creditor ; and when it has 
been fixed and known, so that it may have entered into the cal- 
culations of business men, on making their engagements, 
should not be disturbed for trivial causes. It is of too much 
importance to be overturned by rules of practice or pleadings, 
when, so far from there being any thing in the law, which shows 
that any such measure was contemplated by the legislature, the 
implication is the other way. The most upright men, in con- 
tracting debts, look to the laws enforcing their collection, and 
act accordingly. They base their calculations on such grounds 
as would be a justification to any honest and prudent man. 
Knowing that casualties and misfortunes may defeat the most 
just expectations, they will take care that, should they be dis- 
appointed, and the worst should come, that they will be enabled 
to meet their liabilities, when enforced by the law. On the 
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one hand, while there should be no unnecessary delay interpos- 
ed in the collection of debts, on the other, sound policy re- 
quires that it should not be in the power of the creditor to 
sacrifice his debtor, without affording him a reasonable time to 
meet engagements, whose violations may have been superin- 
duced by misfortune. It would tend to the sacrifice of estates, 
and the ruin of families, if the law did not interpose a little 
delay to the claims of a creditor on an honest debtor overtaken 
by casualties beyond his control. This disturbance of the sys- 
tem of collection will, sooner or later, lead to a reaction, which 
all experince ha3 shown will militate against the creditor. It 
is for the interest of creditors that the present system should 
remain as it is, for it can not be changed but to their ultimate 
detriment. If a system of collection, just to the creditor, and 
Satisfactory to the debtor, be long established and becomes 
well known, it will so intertwine itself with the transacticns of 
men, that, in times of pecuniary distress and embarrassment, 
there will be less likelihood of its being altered to the injury of 
the creditor. 

These observations have been made, because the considera- 
tions suggested in them have been wholly overlooked in the ar- 
gument of the case, and it was made to turn on rules of plead- 
ing and practice, regardless of the consequences its determina- 
tion may have on the system established for the collection of 
debts. The assertion may be hazarded, that, had the legisla- 
ture foreseen that the result contended for by the plaintiff 
would have been produced by the act, it would never have be- 
come a law. 

A serious objection to such a construction of the law as will 
make all cases triable at the first term, unless there is a valid 
answer, supported by the oath of the party, is the temptation to 
false swearing which will thereby be held out to suitors. It is 
unwise to tempt an oppressed debtor to swear to a plea, in order 
that he may obtain delay. There is no policy in multiplying 
the temptations to falsehood in courts of justice. Law should 
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not be so expounded as to oppress the honest and conscien- 
tious, while relief is given to the less scrupulous. 
In my opinion, the judgment below ought to be reversed. 


Mason & Faruey, Respondents, vs. Stites & oTHers, Ap- 
pellants. 


1. The lessee of a store, blown up with powder by the wanton or reckless act 
of his clerk, is liable to the landlord for the value. 


Appeal from Clinton Circuit Court. 


This was an action begun in the Platte Circuit Court, taken 
by change of venue to the Weston Court of Common Pleas, 
and afterwards to the Clinton Circuit Court, to recover the value 
of a store blown up with powder by the act of a clerk of the 
defendants, while it was in their possession as lessees. 

The petition stated that the plaintiffs rented to the defendants 
a store in the town of Farley; that defendants were in the ac- 
tual occupation of the store on the 22d of July, 1851; that 
they had in their employment as clerk one John Hyland, who 
acted for them as their agent in selling goods and taking care 
of the store; and that on said 22d of July, by the ‘ care- 
lessness, imprudence, negligence and recklessness” of said 
Hyland, the store was blown up with powder and entirely de- 
stroyed. 

The defendants, in their answer, alleged that the store was 
not blown up by the ‘‘ care/essness or negligence’’ of Hyland, 
while he was engaged in their business, but by his ‘‘ w7/fully 
and zntentionally”’ applying a cigar to a can of powder. 

At the trial before a jury, it appeared in evidence that Hy- 
land was a boy and aclerk of defendants; that he and other 
young men were smoking cigars in the store one evening ; that 
he took a can of powder, placed it on the counter, with the top 
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off, and said, ‘‘ look here, boys, see me touch it off ;”? that he 
then held his cigar over the can, and either threw it into the 
powder, or sparks fell in, the witnesses could not tell which ; 
and an explosion took place which blew up and destroyed the 
store. 

The court gave the following instruction asked by the plain- 
tiffs : 

1. If the jury believe that John Hyland, while he was act- 
ing as clerk, and in the employment of defendants, carelessly, 
negligently, or recklessly dropped fire into the powder and blew 
up the house, not intending to do so at the time, although the 
act may not have been done by the consent of the defendants, 
they must find for plaintiffs the value of the injury done. 

The following instruction was given for the defendants : 

1. Although the defendants would be liable for the negligent 
conduct of Hyland, while engaged in the business of, and hav- 
ing in view the business for which he was employed by defend- 
ants, yet, if he wilfully or intentionally set fire to the powder, or 
if, at the time he set fire to the powder, he was not engaged 
within the business of his employment, but had in view purpo- 
ses of his own, the jury will find for defendants. 

The following instructions, among others, asked by defend- 
ants, were refused : 

3. In order to render the defendants liable, Hyland must 
have been engaged in the transaction of defendants’ business, 
and must have been acting within the scope of his employment. 

4. Although John Hyland was in the general employment of 
defendants as clerk, yet, if the particular act, which resulted in 
the destruction of the house, was not done in the discharge of 
his duty as employee of defendants, they are not liable. 

5. Defendants are not liable for any wrongful act of Hyland, 
unless the same resulted from some act done by him as their 
servant. They are not liable for wilful injuries done by him 
out of the line of his duties as their servant. 

8. Although the jury may believe that Hyland was employ- 
ed to take care of the house as well as to sell goods, and that 
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while he had charge of the house, it was destroyed, yet, if 
they find that its destruction was caused by his wilfully setting 
powder on fire, from malice, for his amusement, or from mere 
recklessness, they will find for defendants. 

The jury returned a verdict for the plaintiffs. 

The defendants filed motions for a new trial and in arrest of 
judgment, which were overruled, and they appealed. 

Abell & Stringfellow, for appellants. 1. The court erred 
in the instructions given and refused, and the error consisted in 
not making the liability of the defendants for the act of their 
servant depend upon its being done in the course of their busi- 
ness ; but simply upon its being done while he was in their em- 
ployment. (18 Mo. Rep. 365. 19 Wend. 343-5. 17 Mass. 
494.) 2. This cannot be construed into an action for not 
returning the premises in good repair. The petition is not 
framed on any such view. It does not show that the lease had 
expired before suit brought—nor negative the possibility of 
defendants repairing the premises—nor show plaintiffs’ right to 
sue for injury to the reversion or for not returning the premises 
in good repair. The only question involved in the pleadings 
and instructions turns upon the relation of master and servant ; 
and if plaintiffs’ only right to recover be that of landlord 
against tenant, the jury were misled. (18 Mo. Rep. 403.) 
3. The petition does not show the relation of master and ser- 
vant in the act complained of. It shows the act was wilfully 
done. 

H. M. Vories, for respondents. 1. This action is not 
founded upon the relation of master and servant, but of land- 
lord and tenant, which imposes on the tenant the obligation to 
take good care of the premises leased ; and if the property is 
destroyed, either by the careless or reckless use made of it by the 
tenant or his servants entrusted by him with its possession and 
control, he is liable to the landlord for the injury sustained. 
(Story’s Bailments, § 400-1.) A reversioner may maintain an 
action against his tenant for waste committed even by a stran- 
ger. (4 Kent, 77, and authorities cited. 1 Chitt. Pl. 160.) 
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It was not necessary that the petition should show that the lease 
had expired, as the landlord can sue for an injury to the rever- 
sion during the pendency of the lease. (1 Chitty, 160.) 2. 
But if the action were founded on the relation of master and 
servant, the instructions given fairly placed the whole case be- 
fore the jury. While it is admitted that the master is only lia- 
ble to third persons for the injurious acts of his servant while 
in the discharge of the duties assigned or the execution of the 
authority given him; yet, it is not necessary that the servant 
should be in the proper and profitable performance of his du- 
ties or execution of his authority. (10 Mo. Rep. 186. Sto- 
ry’s Agency, § 452.) 3. The petition is sufficient after verdict, 
under the new practice act. (Sess. Acts of 1849, p. 80, §6.) 


Scott, Judge, delivered the opinion of the court. 


The principle contended for by the defendants is correct in 
the abstract, but it has no application to the case under con- 
sideration: that principle is, that the master is only liable for 
consequential damages, resulting from the trespass of his ser- 
vant, when the servant was in the course of his employment, 
and by an injudicious, negligent, or unskilful act, done in fur- 
therance of his master’s business, the injury resulted to the 
plaintiff. This principle is stated in the case of Douglass v. 
Stephens, (18 Mo. Rep. 367.) But it does not apply when 
the wanton act of the agent causes injury to property bailed to 
his principal. Here another rule applies. If a merchant sends 
his clerk on a collecting tour, and on his way he wantonly fires 
his pistol and kills a horse in an adjoining field, the merchant 
will not be liable for this trespass. But, if the clerk wilfully 
shoots down the horse on which he is riding, and which tke 
merchant has hired from another, the merchant will be liable to 
the owner of the horse. So, if the clerk, Hyland, while in the 
employment of the defendants, had wantonly destroyed a house 
with which his employers had nothing to do, they would not 
have been liable. But, inasmuch as the house was let to the 
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defendants, it was their duty to take care of it, and they can- 
not shift this responsibility on those whom they may employ. 
To an action of waste, it is no defence that a stranger did it ; 
the defendant may brirg trespass against the stranger and re- 
cover his damages. (Bull. N. P. 120. 2 Ins. 145.) 

No question was made that the wrong done to the plaintiffs 
was not actionable in itself. If it is true that a man shall be 
taken to intend that which he does, or which is the immediate 
and necessary consequence of his act, then the waste done in 
the present case was voluntary. But whether voluntary or 
permissive, is a matter of indifference ; for, though it be stated 
in some of the books that an action on the case will not lie for 
permissive waste, yet the idea is not thereby intended to be 
conveyed that such waste is dispunishable. (4 Kent, 79.) 
Tenants are answerable for waste committed by a stranger, and 
they take their remedy over against him; and it is a general 
principle that the tenant, without some special agreement to the 
contrary, is. responsible to the reversioner for all injuries 
amounting to waste done to the premises during his term, by 
whomsoever the injuries may have been committed, with the 
exception of the acts of God, and public enemies, and acts of 
the reversioner himself. The tenant is like a common carrier, 
and the law, in this instance, is founded on the same great prin- 
ciples of public policy. (4 Kent, 77.) 

The doctrine of the common law, with respect to accidental 
or negligent burning, has nothing to do with this case, as the 
destruction of the house, in this instance, was neither acciden- 
tal or negligent. It was a wilful and wanton act, as much so 
as if it had been done with powder and cannon ball. (8 Coke 
Litt. note 877, fol. 57, a, old ed.) So, though the common 
law, which exempted tenants from actions for accidental or 
negligent burning, may be considered as in force here, although 
not restored by the act of 6 Ann, ch. 81, which enacted, 
that no action should be prosecuted against any person in 
whose house any fire should accidentally begin, the common 
law being supposed to be superseded by the statute of Glou- 
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cester, making tenants liable for waste, without any excep- 
tion. Now, though the statute of Gloucester is in force here, 
which took away the common law in relation to accidental fires, 
and though the statute of Ann has not been re-enacted, which 
restored the common law in that respect, yet, giving the de- 
fendants the full benefit of the common law, they are not pro- 
tected from a recovery in this action. 

There was a point made as to the tenant’s right to rebuild. 
Had the premises been repaired before suit brought, it would 
have been a matter of defence. 

The petition shows, sufficiently plain, that the plaintiffs seek 
damages for the destruction of a house which they had leased 
to the defendants. That they have specified the agent by whom 
the wrong was actually done, was not objectionable under the 
old system of pleading, and is certainly less so under the pre- 
sent one. (Chit. 382.) 

The instruction given for the defendants was erroneous, yet, 
as notwithstanding such instruction, the verdict was against 
them, the judgment will be affirmed, with the concurrence of 
Judge Ryland. 





HENDERSON’s ADMINISTRATOR, Respondent, vs. HENDERSON, 
Appellant. 


1. A judgment for the plaintiff will not be reversed for an insufficient finding 
of the facts, if the matters set up in the answer constitute no defence. 

2. In a suit by an administrator upon a note of his intestate, it is no defence 
that the county court had allowed a former administrator, upon settlement, 
credit for the amount of the note. 

3. An allegation in the answer that the intestate, before his death, “ gave the 
note to the defendant, and made arrangements to have it delivered up to 
him, which was neglected to be done,’ is no defence; these facts constitu- 
ting neither a donatio causa mortis, nor a valid gift or equitable release. 


“Appeal from Platte Circuit Court. 


Action on a note by John Henderson’s administrator de bonis 
non against Joseph Henderson. The answer set up these de- 
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fences: 1st, That John Henderson, before his death, ‘‘ gave 
the note to the defendant, and made arrangements to have it 
delivered up to him, which was neglected to be done ;”? 2d, 
That the county court of Platte county, having probate juris- 
diction, ‘‘ released the executor of the estate of John Hender- 
son, and by its judgment determined that the defendant was not 
liable for the payment of the note ;” and, 3d, The statute of 
limitations. But this last defence was abandoned. 

The Circuit Court, upon a trial without a jury, found the 
facts, but the finding was silent as to the matters relied upon 
in the answer. Judgment was rendered for the plaintiff, and 
the defendant appealed. 

Hayden, Morrow & Davis, for appellant. 

H. M. Vories, for respondent. 


LEonaRD, Judge, delivered the opinion of the court. 


1. There is no error in this record except in the finding of 
the facts, which is clearly insufficient. Indeed, there is no find- 
ing as to the matters set up in the answer in bar of the plain- 
tiff’s recovery upon the note, which are the only facts put in 
issue by the pleadings, and, therefore, if these matters consti- 
tute a good defence, the judgment must be reversed ; but if 
they would not avail the defendant, assuming them to be true, 
the defective finding cannot prejudice him, and is no ground for 
a reversal. We proceed to examine the several defences relied 
upon, in connection with the defendant’s proof. 

2. According to his own showing, he is not protected by tk 
statute of limitations, and it is very clear that the order of the 
county court, referred to in the answer allowing the former ad- 
ministrator credit in his administration account for the amount 
of the note and interest, is no adjudication of the rights of the 
respective parties to it, so as to conclude either debtor or credi- 
tor. It was made in an ex parte proceeding by the former ad- 
ministrator for the purpose of obtaining this credit against the 
corresponding charge in his inventory, and, in a proceeding ve- 
tween the payor and payee, instituted for the purpose of 
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determining their rights in reference to the note, and what was 
then adjudged, most clearly does not conclude the present 
parties. 

8. The real question, however, intended to be litigated in 
this record, we suppose, is, whether what passed on the part of 
the father amounts in equity to a valid gift of the note, or, 
which is the same thing, to an equitable release of the debt. 

The transaction was not pleaded as a donatio causa moriis, 
and the defendant’s own proof shows that it was not a gift of 
that character. It was intended, if a gift at all, as a present, 
absolute gift, not as a testamentary disposition—a conditional 
transfer, to take effect when, and in case the donee died, 
which distinguishes the latter from the former species of gift, 
and is essential to a death-bed donation. Besides, there was 
no delivery, and without delivery there can be no such gift ; 
and we do not think there is any ground for the opinion that it 
amounted, in equity, to an extinguishment of the debt, either as 
a valid, voluntary assignment of it, or as an equitable release. 
We refer now, for a moment, to the progress and present state 
of the English law, upon the subject of disposing of choses in 
action, contingent rights and possibilities. By the common 
law, these interests could not be granted to a stranger; but, as 
Lord Cowper remarks, in Thomas v. Freeman, (2 Vern. Rep. 
563, ) ‘‘ the law was not so unreasonable as not to allow them 
to be released to the debtor or the party in possession.”? This 
rule, however, never found favor in the court of chancery, and 
a device was resorted to there, in order to get rid of it. The 
assignment being void at law, as a present transfer, was enter- 
tained in equity as an agreement to transfer, which the court 
would enforce, ( Wright v. Wright, 1 Ves., sen., 411,) and 
the maxim of the court, ‘‘ what ought to be done is to be con- 
sidered as done,” being applied to the transaction, the benefi- 
cial ownership of the debt was, in contemplation of a court of 
equity, vested by the assignment in the assignee, and both 
debtor and creditor were, to some extent, converted into trus- 
tees for him, the debtor being bound, after notice, to pay to him 

25—vVOL. XXI. 
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alone, and the creditor to allow him the use of his name in the 
collection of the debt. Equity, however, would not compel the 
execution of an agreement, unless it was founded upon a valua- 
ble consideration, and so voluntary assignments were not aided 
in chancery, but a different expedient has been resorted to in 
reference to them. Although equity will not lend its aid to 
enforce a voluntary agreement, yet, when there is a trust ac- 
tually created—a constituted trust—the court will enforce its 
execution against the trustee, in favor of a cestuz que trust, 
who is a mere volunteer. In Ellison v. Ellison, (6 Ves. Rep. 
661, ) Lord Eldon thus states the principle: ‘I take the dis- 
tinction to be, that, if you want the assistance of the court to 
constitute you cestuz gue trust, and the instrument is volunta- 
ry, you shall not have that assistance for the purpose of con- 
stituting you cestuz que trust, as upon a covenant to transfer 
stock, &c., if it rests in covenant and is purely voluntary, this 
court will not execute that voluntary covenant; but, if the party 
has completely transferred stock, though it is voluntary, yet, 
the legal conveyance being effectually made, the equitable in- 
terest will be enforced by this court.”” The early cases, in which 
this principle is recognized and acted upon, were all cases where 
the legal interest in the property was transferred in pursuance 
of an antecedent agreement, or direction, declaring the trusts, 
or as part of the transaction creating the trust, (Vice Chan. 
Wigram in Meek v. Keltlewell, 23 Eng. Chan. Rep. 470,) and, 
of course, they are not applicable where the legal interest was 
not and could not be transferred ; but in ex parte Pye and ex 
parte Dubost, (18 Ves. Rep. 149,) Lord Eldon went a step 
further, and said, ‘‘ it is clear that this court will not assist a 
volunteer ; yet, if the act 7s completed, though voluntary, the 
court will act upon it. It has been decided that, upon an 
agreement to transfer stock, this court will not interpose; but, 
if the party has declared himself to be the trustee of that stock, 
it becomes the property of the cestuz que trust, without more, 
and the court will act upon it ;” and, in that case, he accord- 
ingly held that the acts of the owner of the stock, which were 
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relied upon as a gift of it, were equivalent to a formal decla- 
ration of trust, and, although purely voluntary, passed the 
beneficial ownership, whether there was a change of the legal 
ownership or not. In the subsequent cases of Wheatly y. 
Parr, (1 Keen, 551,) Collinson v. Patrick, (2 Keen, 123,) 
and McFaddin v. Jenkins, (1 Hare, 458, ) it is settled that a 
formal declaration of trust by the beneficial owner, or conduct 
on his part, equivalent to such a declaration, is sufficient in 
equity to effect a change of property, without any change of 
the legal title, or any consideration whatever for the transfer ; 
but the distinction is still kept up between such transactions and 
a formal assignment. Two cases decided by Vice Chancellor 
Wigram, in 1842, illustrate this distinction, and state the 
grounds of it. In Meek v. Kettlewell, (1 Hare, 466,) he 
decided that a voluntary assignment, by deed, made by the 
cestut que trust, of a contingent reversionary interest in a 
fund standing in the name of trustees, was not valid in equity 
as a transfer of the fund; and, in MceFaddin v. Jenkins, be- 
fore referred to, where the donor directed his debtor, through a 
third person, to hold the money he owed him in trust for the 
plaintiff, and the party accepted the trust, and paid a small part 
of the debt to the plaintiff, and the creditor himself never after- 
wards demanded the debt, the same judge held that these acts 
constituted the creditor a trustee for the plaintiff in respect to 
the debt. In reference to the difficulty of reconciling the cases 
upon this subject, he remarked, in the last case: ‘* Perhaps 
they are to be reconciled and explained upon the principle that 
a declaration of trust purports to be and is, in form and sub- 
stance, a complete transaction, and the court need not look be- 
yond the declaration of trust itself, or inquire into its origin, 
in order that it may be in a position to uphold and enforce it; 
whereas, an agreement or attempt to assign is, in form and 
nature, incomplete, and the origin of the transaction must be 
inquired into by the court, and where there is no consideration, 
the court, upon its general principles, cannot complete what it 
finds incomplete.” 
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The idea, however, that an assignment operates by way of 
agreement, and therefore cannot have effect as a perfect gift, 
has, it would seem, been at length entirely overturned in En- 
gland, by the case of Fogle against Hughes, decided upon 
appeal in the court of chancery, as late as January, 1854, 
where it was held that a voluntary assignment by deed, of a re- 
versionary interest in stock standing in the name of trustees, 
with notice to them, was a valid disposition in equity of the 
fund on the part of the cestud que trust. (23 Eng. Law and 
Eq. Rep. 271.) The judge who delivered the opinion of the 
court, speaking in reference to the assignment, says: ‘It is 
not an agreement, it is an absolute assignment by deed, pur- 
porting to transfer the estate or interest of the assignor to the 
assignee. As between them, the transaction is complete. No- 
tice was given to the trustees, and that completed it as to third 
parties—established the right of the assignee on a question of 
priority, and protected her against any fraudulent receipt by 
the assignor.” ‘* The progress of law, as a science, keeping 
pace, although not uniformly, with the advancement of civiliza- 
tion and wealth, has sanctioned modes of alienation and enjoy- 
ment of property, both real and personal, which were prohibited 
by the common law.” ‘* By force of the deed of assignment, 
the equitable right was transferred by Mrs. Kurner to Miss 
Noble—the transaction was completed by Mrs. Kurner’s execu- 
tion of the deed, and no valuable consideration was necessary 
to support the assignment.” 

This case, of course, is not directly applicable to the assign- 
ment of a legal chose in action, but there is no distinction in 
reason between them, aad none, it is believed, has ever been 
taken in the previous cases. And it may, perhaps, now be 
considered the doctrine of English equity, that, where a trust 
is constituted, the court will act upon it in favor of a volun- 
teer ; that a person may constitute himself a trustee for an- 
other, without any change of the legal ownership, and that any 
act done by the beneficial owner of the fund, amounting, un- 
equivocally, to a declaration that an interest in his property 
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should thereby become vested in another, whether the act relied 
upon be an assignment, or a formal declaration of trust, or 
some equivalent act—notice of which is communicated to the 
person in whom the legal interest is, and to the cestuz que 
trust—is a valid creation of a trust in favor of a volunteer. 

We return now to the facts of the present case, for the pur- 
pose of determining whether the matters relied upon constitute 
a perfect gift of the note, or an equitable release of the debtor. 
The facts stated in the answer are, that the father, some short 
time before his death, gave his son the note, and made arrange- 
ments to have it delivered to him, which was never done; and 
the proof was, that the father, at the time the note was given, 
loaned his son a hundred dollars, saying he gave it to him, but 
took the note, so that, if he should ever need the money, he 
might have it paid back to him; and that afterwards, and a 
short time before his death, he told a neighbor he never in- 
tended his son should pay the note, and requested him to tell 
his son to come to his house and have the matter arranged—(to 
come and get the note, as witness understood it.) 

Here, it is to be observed, is no instrument of assignment, 
nor any formal declaration of trust, nor is there any thing 
amounting to an unequivocal declaration, even in words only, 
that the debt should thereby become the property of the son, 
much less, in Words, accompanied by corroborative acts done, 
or acts omitted, as was the case in McFaddin v. Jenkins, be- 
fore cited. We think it very clear that every thing here done 
and said fails to come up to a completed transaction—a perfect 
gift—but, at the utmost, amounts only to an intended bounty, 
resting in promise, not yet completed, but to be afterwards ex- 
ecuted by a surrender of the note, when the son should visit the 
father to receive it. What was said by the father, when the 
note was given, of course could not be received against the 
effect of the written instrument, but was given in evidence, we 
suppose, in corroboration of the alleged subsequent gift. 

In re Campbell’s estate, (7 Barr, 100,) a childless old man, 
intending to die intestate, calls for his bonds and notes, in or- 
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der to distribute them among the objects of his bounty, and 
when they were transferred, he asks whether they are all, and is 
told by his wife they are all, except those now in controversy. 
She asks what is to be done with them, and he told her to burn 
them. This was not done, and it was held that the notes were 
not discharged, but constituted a part of the intestate’s estate, 
the transaction not amounting toa release or a valid gift of 
them. As to the equitable release, although there are acts and 
declarations on the part of the creditor, that will be considered 
in equity equivalent to a release of the debt, yet, a mere ac- 
quittance, by words in the present tense, unaccompanied by 
acts, is not sufficient to induce a court of equity to deprive a 
creditor or his representatives of the right of enforcing their 
legal remedies against the debtor. 

In Richard v. Syms, (2 Eq. Cas. Abr. 617,) the mort- 
gagee said to the mortgagor: ‘‘ Take back your writings, I 
freely forgive you the debt.” The mortgagor accordingly took 
them, and it was alleged the mortgagee, at the same time, made 
a verbal statement to the mother, to the effect that he had in- 
tended to forgive the debt. Lord Hardwicke considered that, 
if the matter were proved, the debt would be extinguished. 

In Gilbert v. Wetherell, (2 Sim. & Stu. 258,) the father, 
upon his death-bed, desired his daughter to bring him his 
pocket-book, which she did, and he took out of it the son’s 
promissory note for £10,000, and put it into the hands of the 
daughter and desired her to burn it, which she immediately did, 
in his presence. When it was burnt, he said, ‘‘ now Thomas 
owes me £11,000,” (there being other demands against the 
son, ) and this was held to amount in equity to a release of the 
debt. 

But in Tuffnell v. Constable, (8 Sim. Rep. 69,) where the 
testator had signed a memorandum acquitting the plaintiff of 
£700 out of £1700, due to him on the plaintiff’s bond, stating, 
verbally, that in consideration of such release, he had revoked 
a legacy of £700, given by him to the plaintiff, by his will, 
and the plaintiff, upon being sued, filed a bill for relief as to 
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the £700,—the chancellor refused it, saying that he was a 
volunteer, and had no right to come into equity. 

In the present case, there were no words of present acquit- 
tance, much less, such words accompanied by acts, such as a 
surrender or destruction of the note, to relieve the transaction 
from any uncertainty as to the intention of the party to forgive 
the debt and authorize the court to declare that the transaction 
amounted to arelease. The whole transaction looked to the 
future, and was not a present release of the debt. 

The result is, under every view of the case, that the judg- 
ment must be affirmed, and it is so ordered, with the concurs 
rence of the other judges. 


Santry, Plaintiff in Error, vs. Satine, Defendant in Error. 


1. Evidence that the defendant advised a party, who either held or had dis- 
posed of a horse bought in good faith from a person having no title, not to 
make restitution upon demand, until he had inquired further into the mat 
ter, will not warrant an instruction based upon the hypothesis of his as- 
senting to a continuance of the detention. 


Error to Moniteau Circutt Court. 


This was an action begun by Sartin against John Saling and 
Henry, his son, who was a minor, to recover the value of a 
mare, alleged in the petition to have been ‘seized, carried 
away and disposed of by the defendants to their own use.” 

At the trial, the plaintiff offered evidence tending to show 
that, being the owner of the mare, he sold her to one Scott, 
who was living with him, upon condition that no title should 
pass until Scott cleared certain land, which he failed to clear ; 
that, by his permission, Scott took the mare to go to the town 
of California, and there sold her, and that afterwards she was 
seen in the possession of Henry Saling; that, upon demand 
made by plaintiff for the mare, ILenry said he had traded her 
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off, but rather than have any difficulty ‘“‘ would give her up ;” 
and that his father, who was present, then said he believed Scott 
owned the mare when he sold her, and advised Henry not to 
give her up ‘‘ until he had inquired further into the matter.” 

The evidence of the defendants tended to show that the sale 
of the mare to Scott was unconditional, and that she passed 
from him through two or three intermediate purchasers to the 
defendant, Henry, who traded for her. 

Upon this evidence, the Circuit Court gave the following in- 
struction for the plaintiff, numbered as the second : 
~ * Although John Saling may not have traded for the mare, 
yet, if Henry Saling did, and John, the father of Henry, en- 
couraged him to keep her, or trade her off, or not give her up, 
he is equally liable with Henry Saling.” 

There was a verdict for the plaintiff. During the pendency 
of a motion for a new trial, the suit was dismissed as to Henry 
Saling. John Saling afterwards sued out this writ of error. 

Parsons, for plaintiff in error. John Saling’s advice to his 
son cannot make him liable as a co-trespasser, either in the 
caption or detention of the mare. (11 Phill. Ev. 187.) 

Gardenhire, for defendant in error. Every one who ad- 
vises or countenances the commission of a tort before it is 
done, is liable, although it is not done for his benefit ; and so 
if he advise or countenance its continuance. It is only when 
the approval is not until after it is done, that it is necessary to 
show it was for his benefit. (1 Chitt. Pl. 67. 11 Barb. Sup. 
Ct. Rep. 642. 7 Mo. Rep. 175. 10 Wend. 110. 8 Pick. 
333. 2 Litt. 240. 5 Ohio, 231.) In this case, the jury 
found that Henry Saling had not parted with the mare when 
demand was made, as under another instruction given, this 
finding was necessary to the verdict ; so that John Saling ad- 
vised a continuance of the trespass, and it was not necessary 
to show that it was for his benefit. But it was shown. He 
was the father of Henry Saling, who was a minor, and was en- 
titled to his earnings. 
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LEonarD, Judge, delivered the opinion of the court. 


The second instruction, given at the instance of the plaintiff, 
is erroneous. The plaintiff, according to his own proof, let 
Scott have the mare, either under a loan or upon a conditional 
sale, that was to vest the title in him upon his doing certain 
work he had contracted to do for the plaintiff. The mare was 
afterwards seen in the possession of Henry Saling, a minor son 
of the defendant, and originally a co-defendant with him. It 
appeared on the part of the defendant, that after Scott got 
possession of the mare, he sold her, and that Henry Saling got 
possession of her from a third person, after she had passed 
through several purchasers, and then sold her himself. Upon 
the plaintiff’s demanding her of the son, which, according to 
the plaintiff’s proof, was after the latter had ‘‘ traded her off,” 
the defendant said that, from what he had heard about it, he 
believed she was Scott’s mare, at the time of the trade, and 
advised Henry not to give her up until he had inquired further 
into the matter. This was the evidence to which the instruc- 
tion was applicable, and in reference to which its propriety must 
be judged of and determined. 

Undoubtedly, all who wrongfully contribute, in any manner, 
to the commission of a trespass, are responsible as principals ; 
and those who improperly advise or encourage the wrong, or, 
when it is committed for their benefit, subsequently agree to it, 
are equally liable with those who put their own hands to the 
act. In this matter, the law does not distinguish between dif- 
ferent shades of guilt, or different degrees of efficiency, in 
effecting the wrong, but holds every one, who has improperly 
contributed to it, responsible for the whole injury. 

There is no aspect of the case, however, in which this advice 
ought to render the father liable for the alleged wrong of the 
son. ‘The rule adopted in Massachusetts, which seems also to 
be the rule of the English law, is, that one who acquires the pos- 
session of personal property from a bailee of the owner, wrong- 
fully parting with the possession, is liable in trespass to the 
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owner for such taking, although it was in good faith, and without 
any knowledge of the bailee’s breach of duty in disposing of 
the property. (Stanly’s adm’r v. Gaylord, 1 Cush. Rep. 
536.) But in New York, trespass will not lie against one who 
comes to the possession of the goods by delivery, and without 
any fault on his part, although the person who made the deliv- 
ery had no title, and was a wrongdoer; and the only remedy 
there, against such a person, is by an action of trover, after 
a conversion by a sale or otherwise. (Barret v. Warren, 
3 Hill, N. Y. Rep. 350. Storm v. Livingston, 6 Johns. 
Rep. 44.) If the son had disposed of the mare before demand 
made upon him, which was the time of the father’s interference 
in the matter, the wrong was then consummated, under either 
view of the law, and the father’s advice could not have contri- 
buted to it, but, at the utmost, could only be considered as ad- 
vice not to make amends until, upon further inquiry, he should 
be satisfied of his liability ; and there is no authority whatever, 
for saying that the trespass of a minor son is for the father’s 
benefit, and that, therefore, the advice given subjected the father 
to responsibility on the principle of a subsequent assent to a 
trespass committed for his benefit. If, however, the mare was 
then in the son’s possession, there was nothing improper in the 
father’s conduct, under the circumstances of the case. Cer- 
tainly, it was the duty of the son to restore the mare to the 
plaintiff, if she belonged to him, and he was not advised other- 
wise. The advice given was, in effect, to examine into the 
matter, and act accordingly—restore the mare, if she belonged 
to the plaintiff, but otherwise, resist the demand ; in a word, 
to act as every sensible man, under the circumstances, would 
have ected ; and there is neither authority nor reason for sub- 
jecting the father to liability for such conduct, as having there- 
by improperly contributed to the injury. 

The instruction of the court was given under a different view 
of the law, and, when applied to the evidence, must have mis- 
led the jury. The judgment must, therefore, be reversed, and 
the cause remanded. 
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Mason, Appellant, vs. Pir, Respondent. 


1. The failure of the proprietor of a town to record a plat of it, will not 
prevent the title from passing toa purchaser. The statute imposes no pen- 
alty on the vendee. 


Appeal from Weston Court of Common Pleas. 


Action for the possession of lot 48 in the town of Winston. 
The petition alleged that a tract of land was patented to Joseph 
Winston ; that Winston conveyed the land, ‘‘ with the town of 
Winston thereon situate,”? to William M. Macey ; that Macey 
conveyed to plaintiff the lot in controversy, by a deed annexed 
to the petition ; and that defendant had wrongfully entered 
into possession of said lot. 

The answer admitted the patent to Winston and the convey- 
ance from him to Macey, and that Macey executed and deliv- 
ered to plaintiff ‘‘an instrument purporting to be a deed of 
conveyance of lot 48” in the town of Winston, but denied that 
there was any such town situate on the tract of land patented 
to Winston, or that there was ‘‘ any such lot on said land, so 
known and described in any plat or survey of said town ;”’ and 
alleged that the deed to plaintiff conveyed no title and was 
void. The defendant admitted that he entered into possession 
of a lot on the tract patented to Winston. 

The cause was tried without a jury, but the record contains 
no finding of the facts, other than a statement in the entry of 
judgment that ‘‘ the plaintiff failed to prove that he was the 
owner of the lot named in his petition, or that there was any 
such lot or town lot upon the tract of land named in plaintiffs 
petition, or that defendant had ever been wrongfully in pos- 
session of the lot described in the petition.” 

The bill of exceptions showed that the plaintiff at the trial 
offered to read in evidence the deed annexed to his petition, and 
that it was excluded, but whether for the reason that the ori- 
ginal was not accounted for, or that it passed no title, because 
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the plat of the town was unrecorded, was a matter about which 
the counsel seemed to differ, and which the bill of exceptions 
did not show. 

Mr. Adams, for appellant. 1. There is no such finding of 
facts as is contemplated by the new code. The finding should 
be written and signed by the judge and filed in the cause, and 
not made up by the clerk in the entry of judgment. If, how- 
ever, it is to be regarded as a finding, it is insufficient. No 
fact is found. It merely states that there was a ‘‘ failure of 
proof.” 2. The only question in the case is, whether the deed 
from Macey to plaintiff was void, because no town plat had 
been made of the town of Winston ; and on this point, it is in- 
sisted that a deed for a town lot will pas the title notwithstand- 
ing no plat has been recorded. This is very different from the 
case in 7 Mo. Rep. 

Mr. Vories, for respondent. 1. The paper purporting to be 
a copy of a deed was properly excluded, as no preliminary 
proof was offered. 2. This court cannot see that it was proper 
evidence, as it is not saved in the bill of exceptions. 38. The 
finding was sufficient. There being an entire failure of proof, 
the court could find nothing more than it did. 


Scott, Judge, delivered the opinion of the court. 


It is impossible to ascertain from the record, although it con- 
tains twenty-eight pages, the point on which this cause turned 
in the court below. When parties are to be subjected to the 
expense of an appeal to the Supreme Court, it would be well 
enough for the record from the court below to show the point 
on which the cause was decided. 

The deed offered by the plaintiff in support of his title was 
rejected, but on what ground we are left to conjecture. On 
the state of the pleadings, we do not see why judgment was not 
entered for the plaintiff, as the defendant does not in his an- 
swer deny but that he entered upon the lot for which this suit 
was brought. The issue made by the pleadings was, whether 
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the defendant had entered upon the lot or piece of ground 
which the plaintiff claimed, and not whether the plat of the town 
in which the lot was represented to be was recorded or not. The 
defendant does not deny but that he is in possession of the 
piece of ground claimed by the plaintiff. Where, then, was 
the issue, according to the pleadings ? 

If the defendant intended to rely on the defence hinted at in 
his answer, but which was not stated in such a way as to deserve 
the notice of the court, that the plat of the town in which the 
lot was described to be, had not been acknowledged and re- 
corded, it should have been stated directly, and in a way that 
nobody could have mistaken his design. 

The case of Downing v. Ringer, (T Mo. Rep. 585,) de- 
cides that the proprietor of a town, the plat of which is unre- 
corded, cannot recover the purchase money for a lot sold in 
such town, inasmuch as the penalty imposed on the vendor for 
such an act implies a prohibition, and the courts cannot aid 
him in doing that which is forbidden by law. 

If a vendee of a lot, in such a town, knowing that the plat is 
unrecorded when he purchased, should bring an action to en- 
force a specific performance of the contract of sale, he might 
be met with the statute. But, in this case, there is nothing 
showing that the vendee was affected with any notice of the 
fact that the plat was unrecorded, and without such notice he 
is an innocent purchaser. 

But the answer to this whole matter of the plat being unre- 
corded is, that the contract is executed, the title has passed, 
and the law imposes no penalty on the vendee. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 
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Tue Crty or INDEPENDENCE, Respondent, vs. Nonanp, Ap- 
pellant. 


1. A tavern license cannot authorize the holder to sell liquor within the lim- 
its of an incorporated city, in violation of an ordinance previously passed in 
pursuance of a power conferred by the charter. 


Appeal from Jackson Circuit Court. 


Noland was fined in the mayor’s court of the city of Inde- 
pendence, for selling liquor within the limits of the city, and 
appealed to the Circuit Court. By the 11th section of the 
charter, (Sess. Acts of 1853, p. 67,) the mayor and board of 
councilmen were authorized ‘‘ to restrain, prohibit and suppress 
tippling houses, dram-shops and the sale of spirituous liquors.” 
Under the authority thus conferred, an ordinance was passed 
prohibiting the sale of liquor within the city limits, except for 
medicinal and mechanical purposes, which took effect on the 
1st of January, 1854. On the 6th of September, 1854, the 
county court of Jackson county issued a license to the defend- 
ant under the act concerning ‘‘Inns and Taverns,” (R. C. 
1845, ) authorizing him to keep an inn and tavern in the city of 
Independence. The sale of liquor for which defendant was 
prosecuted, took place during the continuance of this license. 
The defendant, being convicted in the Circuit Court, appealed 
to this court. 

Adams, for appellant. 1. The 11th section of the city 
charter must be construed in reference to the general law of the 
state. It was not the intention of the legislature to divest 
themselves of the power to grant licenses to tavern keepers in 
the city of Independence. (9 Mo. 526. 11 Mo. 61, 481.) 
2. The legislature could delegate no power to the city to pass a 
law inconsistent with the laws of the state. (State Const. art. 
3, § 1.) 

Wm. M. Cooke and Thos. E. Yeatman, for respondent. 
1. The right of the legislature to delegate to municipal corpo- 
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rations the power to pass police laws, is beyond question. 2. 
If the power of legislation conferred upon a corporation is in- 
consistent with an antecedent law, such entecedent law must 
be considered as abrogated within the limits of the corporation 
upon the exercise of the power. 38. The power ‘‘ to suppress” 
the sale of liquor within the city is a nullity, if the county 
court could authorize it by license. (City of Hannibal v. 
Guyolt, 18 Mo. Rep.) 


LEONARD, Judge, delivered the opinion of the court. 


No doubt exists as to the competency of the legislature to 
confer upon the people of any place the usual powers of local 
government, and in the exercise of this power, they have given 
to the people of Independence authority to restrain, prohibit 
and suppress tippling houses, dram-shops, and the sale of 
spirituous liquors (Sess. Acts, 1853, p. 64,§ 11). Although, 
under the general law, the county courts are empowered to 
grant tavern licenses, and persons are thereby authorized to 
retail spirituous liquors, yet here is a special authority to pro- 
hibit the sale of them within the limits of this city, and when it 
is exercised by the passage of an ordinance to that effect, the 
act of selling in that place is unlawful. The privilege of re- 
tailing there cannot be conferred by the county court. No 
other construction can be given to this provision, without al- 
together annulling it. If the county court of Jackson county 
can license the sale of spirituous liquors in Independence, con- 
trary to an ordinance of the city, then the local authorities have 
not the power of prohibiting it. The general rule, that local 
ordinances are subordinate to the general law of the land, has 
no application in this case. This prohibition, if within the 
power conferred upon the local government by the legislature, 
is as obligatory upon all who are subject to that government as 
if it were the act of the general legislature itself. 

In the City of Hannibal against Guyott, (18 Mo. Rep. 
515,) it was decided that, after a license had been lawfully 
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granted by the county court, it was not competent to the city 
government, by an ordinance, to annul the privilege the party 
had purchased from the state; that it was a vested right of 
which he could not be deprived. This, however, is not the pre- 
sent case. Here, the ordinance was in force when the license 
was granted, and so the party never acquired any legal right 
to sell spirituous liquors in Independence. The legislature au- 
thorized the corporation to prohibit the sale of them there, and 
so the same authority that conferred upon the county courts 
general power to grant tavern licenses in their respective coun- 
ties, authorized this corporation to prohibit the sale of intoxi- 
cating liquor within its limits, and this special power must have 
effect as a limitation upon the general authority. The judg- 
ment is clearly right, and is affirmed. 





DuvaL, Respondent, vs. LactepE County, Appellant. 


1. Under the 6th section of the act concerning the poor, (R. C. 1845,) a party 
who voluntarily buries a poor person has no legal demand against the coun- 
ty. (Scorr, J., dissenting.) 


Appeal from Laclede Circuit Court. 


Daval presented to the county court of Laclede county for 
allowance a demand against the county for attendance upon 
Mrs. Basney during her last sickness, and for money paid for 
her funeral expenses. The county court refused to allow the 
demand, and he appealed to the Circuit Court. At the trial, 
there was evidence tending to show that Mrs. Basney’s hus- 
band was a poor person, and that during her last sickness she 
was carried to the house of Duval and there taken care of; that 
the expenses of her burial were paid by him, and that the 
charges were reasonable. There was no evidence of any re- 
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quest or promise on the part of the county. Duval obtained a 
judgment in the Circuit Court, and the county appealed. 

F. P. Wright and Gardenhire, for appellant. 

J. M. Richardson, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The judgment of the Circuit Court is clearly erroneous. 
Upon the facts of the case, giving them the most favorable con- 
struction for the plaintiff, he has no demand against the county 
that he can enforce as a matter of right in a court of justice. 
Assuming that the deceased was a poor person of the county, 
and that the burial of the county poor, as well as their support 
during life, is embraced in the general duty to take care of 
them, (the 6th section of the poor law being merely an author- 
ity to the county court to apply the county funds at their dis- 
cretion to the burial of the casual poor that happen to die in 
the county,) it would be against all principle to allow the 
plaintiff voluntarily to discharge this duty for the county, and 
in this manner become its creditor, without its consent, for ser- 
vices rendered, or money expended, in taking care of its poor. 

Such volunteer acts create no obligation in any case, without 
a subsequent express promise, nor even then, unless the party 
sought to be charged was under a legal obligation to do the act. 
( Lampleigh v. Brathwait, 1 Smith’s Lead. Cases, 167, and 
cases referred to in note of Amer. ed. Akinson v. Banwell, 
2 East, 506.) There are cases in which the law will imply a 
request on the part of such persons, but this is not a case of 
that character. (Lampleigh v. Braithwait, above cited, Am. 
note, where the cases on this subject are collected. ) 

Here, the duty of the county to maintain its poor, including 
within it, as we have remarked, the duty of providing for their 
burial, when dead, is created by statute, and did not exist be- 
fore; and the statute that imposes it has provided in what 
manner and by whom it shall be performed. The county court, 
upon the knowledge of any of their justices, or upon the infor- 
mation of any justice of the peace, are to make the necessary 
26—vOL. XXI. 
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orders. The providing for the poor of the county is an ad- 
ministrative duty imposed upon this tribunal, and we are to 
presume they properly discharge their duty ; but if, in any in- 
stance, they fail to do so, the remedy is not by the interfe- 
rence of private persons, voluntarily providing the relief or do- 
ing the act. 

The present proceeding, it is true, is not an action at law 
against the county, in the ordinary form, but a proceeding un- 
der the Ist and 10th sections of the act of 1845, concerning 
‘¢ county treasurers,” but the result is the same. The accounts 
referred to in the tenth section, and, upon a disallowance of 
which by the county court, an appeal is allowed to the Circuit 
Court, must be considered legal demands against the county, 
such as would support an action at law, and not matters rest- 
ing exclusively in the discretion of the county court over the 
county funds, instances of which are to be found in the fifth 
and sixth sections of the act concerning the poor. 

The judgment of the Circuit Court is reversed, and this court, 
proceeding to render such judgment as the Circuit Court ought 
to have rendered, affirms the judgment of the county court. 


Scott, J., dissenting. The sixth section of the act to pro- 
vide for the support of the poor, prescribes that the county 
court of the proper county shall allow such sum as it shall 
think reasonable for funeral expenses of any person who shall 
die within the county, without means to pay such funeral ex- 
penses. This section, I conceive, makes it the imperative duty 
of the county to pay the reasonable expenses of burying its 
poor. The law did not intend to give a discretion to the court, 
whether it would pay or not. For the sake of humanity, it in- 
tended that every man who would bury the decaying bodies of 
the poor, should be paid. In such cases, there is no time to 
wait—there is no time to consult or ask advice, and therefore 
the law promises to pay any one who will bury the body. If 
the law was such that the party would only be paid in the event 
the county court thought proper to do so, the dead body, in 











JULY TERM, 1855. 399 





Bolton v. Lansdown. 





many cases, might go unburied, or buried in such a manner as 
would be a disgrace to humanity. The law, out of respect to 
our mortal remains, assures every one who will bury the body 
of a poor person, unable to pay his own funeral expenses, that 
he shall absolutely be paid for it. 


Bouton, Appellant, vs. Lanspown, Respondent. 


1. The provision in the practice act of 1849, that after the lapse of five years 
from the entry of judgment, an execution may be issued only by leave of 
the court on motion, with notice to the adverse party, applies to judgments 
rendered before the passage of the act, as well as subsequently. 

2. It applies where an execution was sued out within five years, if five years 
have since elapsed. 


Appeal from Cole Circuit Court. 


This was a motion to quash an alias execution issued in 1854: 
without leave of court, upon a judgment rendered in May, 
1847. It appeared that an execution issued upcen the judg- 
ment in 1847 which was returned unsatisfied, and that no ex- 
ecution had since issued until the present. The motion to 
quash being sustained by the Circuit Court, the plaintiff ap- 
pealed. 

Gardenhire, for appellant. 1. The first and second sec- 
tions of the 18th,article of the practice act of 1849 only ap- 
ply to actions subsequently brought. (See 1st section of 32d 
article of same act.) Even remedial acts never operate- re- 
trospectively ‘‘ without express words cr declaration plain of 
the intent of the legislature.”” (1 Tucker’s Black. 3. 5 
Monroe, 134. 83 Eng. Com. Law Rep. 249. 7 Johns. 477. 
4 Gillman, 221. 15 Maine, 129. Kent’s Comm.) 2. The 
1st section of the 18th article only extends the common law 
period of a year and a day to five years, and the 2d section 
only substitutes a motion for the scire facias of 13 Ed. I. 
If execution issued within a year and a day, and was returned. 
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not satisfied, a new action on the judgment, or a sczre facias 
under 13 Ed. I, was unnecessary, (2 Tucker’s Blacks. 337-8, ) 
and there was no use of having continuances of the executions 
entered. (1 Mo. Rep. top p. 868. 6 Mo. 366. 9 Mo. 709.) 
So now, when issued and returned within five years, a motion 
is unnecessary. ; 

E. L. Edwards, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The words of the 2d section of the 18th article of the prac- 
tice act, ‘‘ after the lapse of five years from the entry of judg- 
ment, an execution may be issued only by leave of the court on 
motion, with notice to the adverse party,” are general, without 
any limitation, and, of course, must be construed to embrace 
judgments existing at the time the act takes effect, as well as 
those thereafter rendered, unless there be some sufficient reason 
for putting a mare limited construction upon them. The pro- 
vision of the 82d article, that ‘‘ the act shall not apply to ac- 
tions brought before it takes effect,” is referred to for this 
purpose, but cannot have the effect, unless we extend the 
meaning of the word ‘‘ action” beyond its ordinary significa- 
tion. It is said in Bacon’s Abridgment, (1 vol. 46, note 4, ) 
‘the suit, till judgment, is properly called an action, but not 
after, and therefore, a release of all actions is regularly no bar 
of an execution. (Co. Lit. 289, a. Roll. Abr. 291.)’’ It is 
thus seen that, in order to limit the general provision of the 
2d section of the 18th article, so as to exclude cases falling 
within its ordinary meaning, we are asked to extend the words 
of the 32d article beyond their proper signification. We see 
no reason for doing so. The rule that laws are applicable to 
future and not to past transactions—‘‘ nova constitutio futuris 
formam imponere debit non preteritis’”? —to which we have 
been referred by the counsel for the appellant, has no application 
to this case, or, rather, there is no violation of the rule here. 
This is a regulation for future transactions, a new rule to be 
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thereafter observed in suing out executions upon judgments ; 
and, in order that the law may be uniform, the same rule is ap- 
plied to all judgments, without any reference to the time when 
they were obtained, whether before or after the act took effect, 
or to the manner in which the suits were conducted that resulted 
in the judgments, whether according to the old or the new forms 
of procedure. Existing remedies for the future enforcement of 
all judgments, no matter when obtained or under what form of 
procedure, are thereby modified according to the wisdom of the 
legislature ; but no rights are touched in the slightest manner. 
The power of the legislature to pass such laws cannot be doubt- 
ed, and is very frequently exercised, and we see no ground to 
question the propriety of it in this instance, even if that were 
a proper subject for our consideration. 

It is argued, however, that even if this new rule be applica- 
ble to old judgments, it ought not to be applied in any case 
where an execution has been sued out within the five years, in 
analogy to the old law, and that an execution having been here 
taken out within a year after the date of the judgment, the 
statute ought not to be applied. We think otherwise, and do 
not consider ourselves at liberty, in this manner, to defeat the 
clearly expressed will of the legislature. At common law, no 
execution could be sued out upon a judgment after the expira- 
tion of a year and a day, unless an execution had been taken 
out within that time and returned, and other executions had been 
regularly sued out and returned from term to term, down to the 
last term; the lapse of a year, under such circumstances, 
raising a presumption that the judgment was satisfied. (2 
Tidd’s Pract. ch. 41, p. 1031; ch. 48, p. 1154, 1155. 2 
Bac. Abr. tit. ‘‘ Execution,” letter H.) Even a scire facias 
could not, under such circumstances, be sued out upon a judg- 
ment in a personal action, as it could upon a judgment ina 
real action; but the party was put to a new suit upon his 
judgment, and it is this that was remedied by the statute of 
Westm. 2,18 Edw. I, allowing a scire facias in such case. 
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(2 Bac. Abr. 698, 728, 729. 2 Tidd’s Prac. ch. 48, p. 1152- 
1154.) This presumption of payment, from the lapse of time, 
was reasonable enough, and so was the ground upon which it 
was met and repelled, as the matter stood originally, and as 
long as the executions were, in fact, regularly taken out in 
good faith, with a view to enforce the payment of the judg- 
ment, and returned unsatisfied, from term to term, down to the 
last term ; but when this ceased to be the case, and in lieu of 
areal proceeding, a mere form was substituted, an award of 
execution upon the roll, and even this form itself was dispensed 
with, (Dowsman v. Potter, 1 Mo. Rep. 518,) the ground of 
the presumption was gone, and the presumption itself ought, 
perhaps, to have ceased with it. (Seymour v. Greenville, 
Carthew’s Rep. 283. ) 

Certainly, however, we ought not to adopt this worn out rule 
in the construction of a new statute, which, after extending the 
year to five years, prohibits the issuing of any execution after 
that period, unless by leave upon motion, after notice to the 
adverse party. We cannot, and ought not, in this manner, 
partially repeal the statute, by declaring that the prohibition 
does not apply to a case like the present, where an execution 
has been sued out within the five years, although more than 
five years have since elapsed without any proceeding upon the 
judgment. 

Let the judgment be affirmed ; Judge Scott not sitting. 





Sanpers, Appellant, vs. ANDERSON & OTHERS, Respondents. 


1. In a petition on a note signed “ steamboat Ben Lee and owners, by W. R. 
W., captain,” it is sufficient to aver that the defendants were bound, with- 
out stating the facts upon which their liability depends. (See § Brother v. 
Cox, 16 Mo. Rep. 166, affirmed.) 

2, A note signed by matter of description, by which the promisers can be as- 
certained, is a valid note within the act concerning bonds and notes. (R. 

C. 1845.) 
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Appeal from Taney Circuit Court. 


ahis was an action by the assignee against Anderson and 
others, upon a note, signed ‘‘ steamboat Ben Lee & owners, by 
W. R. Wilson, captain.” The petition stated that the defend- 
ants, ‘‘ by their promissory note thereto” annexed, promised 
to pay, &c., and that the note was assigned to the plaintiff, 
and contained no further allegations. Judgment being ren- 
dered against the defendants for want of an answer, they ap- 
pealed. 

E. L. Edwards, for appellant. 

F. P. Wright, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


In See & Brother against Coz, (16 Mo. Rep. 166,) it was 
held that, ‘‘in suing upon a promissory note, it was not neces- 
sary to specify by what name the party bound himself; but 
that it was sufficient to state the obligation generally, leaving 
the particular manner of it to the proof,”’ and we suppose there 
is no doubt of the correctness of this position. The petition in 
the present case charges that the defendants, by the annexed 
note, promised to pay, &c., and the allegation, therefore, as to 
the obligation of the defendants, is sufficient, if it were com- 
petent for them to identify and bind themselves in a written in- 
strument,not by name, but by matter of description, such as 
is here used. 

Individuals, as well as partnerships, it seems, may assume 
any name they please, and promissory notes, executed by them, 
in their assumed nates, are obligatory upon them. ( Grafton 
Bank v. Flanders, 4 N. Hamp. 236. ) 

It is true, it was said of old, that, if one executed a bond in 
an assumed name, he must be sued in that name, and the bond 
would estop him, and that he could not be sued in his true 
name, alleging that he made the bond in the assumed name. 
(Field vy. Winslow, Cro. Eliz. 897. Gould v. Barnes, 8 
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Taunt. 503. Linch v. Hook, 6 Mod. 225.) But it is pre- 
sumed this would be otherwise under the new code of pro- 
cedure. 

The Touchstone, after stating, (ch. 12, p. 233,) that ‘* the 
name of the persons in grants is set down only to distinguish 
persons, and to make the person intended certain,” remarks, 
(p. 236,) *‘ where a grant doth intend to describe the person 
of the grantee by his proper name, and doth omit or mistake 
his christian name or his surname, in this case, for the most 
part, the grant is void, unless there be some special matter 
to help it; and yet, if the grant do not intend to describe the 
grantee by his known name, but by some other matter, then it 
may be good, by a certain description of the person, without 
either surname or name of baptism.” 

The same law is, of course, applicable to obligations—execu- 
tory contracts as well as grants ; and here, the promisors being 
ascertained and identified on the face of the instrument by mat- 
ter of description—their ownership of the boat, which ought to 
be deemed sufficient, in commercial instruments at least—and 
the note having been signed by the captain, for them, is a valid 
note in writing within our statute, and obligatory upon the 
makers as an instrument. 

There is no reason for reversing the judgment on the other 
grounds that have been suggested. The judgment is affirmed. 





CRAIGHEAD, Appellant, vs. Weis & NickeL, Respondents. 
% 

1. A case will not be reversed for the admission of evidence objected to, un- 
less an exception is saved, nor for the admission of irrelevant evidence un- 
less it was calculated to prejudice or mislead the jury. 

2. In an action for the breach of a contraet to work for a specified time in 
California, in consideration of an outfit furnished, evidence of the value of 
the outfit is properly excluded, as it cannot affect the measure of damages. 

3. In such an action, a witness may be permitted to state what wages he re- 

ceived in California, as bearing upon the question of the value of labor 

there. 





JULY TERM, 1855. 








Craighead v. V’ells. 





no offer to return the outfit. 
no evidence, is erroneous. 


the party for whom he assumes to act as principal. 





time so employed.” 


other profitable employment. 


relied upon infancy as a defence. 








4, Rebutting evidence is that which directly impeaches or weakens that offered 
by the opposite party, and not that which is merely cumulative, or the proof 
of the same things already proved by another witness. 

5. Infancy is a good defence to an action for the breach of a contract to work 
in California in consideration of an outfit furnished, although there has been 


6. An instruction putting hypothetically to the jury facts of which there is 


7. A party’s own acts and declarations are no evidence of his agency against 


“Appeal from Callaway Circuit Court. 


This was an action to recover damages for the alleged breach 
of an agreement under seal, by which the plaintiff contracted to 
furnish to the defendants ‘‘ one wagon and team (in conjunc- 
tion with Alfred Bowman, part of said wagon and team, ) and 
provisions for an overland trip to California, ”’ in considera- 
tion of which the defendants bound themselves, ‘‘ jointly and 
severally, to pay to said Craighead the one-half of all the net 
profit that they may make from the first six months’ work after 
they have gotten to work in the mines of California, or in other 
employment which they can make most profitable, counting the 


The petition alleged that the plaintiff performed the agree- 
ment on his part, and in conjunction with Bowman, provided a 
good and suitable wagon and team, and provisions sufficient for 
an overland trip, with which the defendants and Bowman started 
for California ; and assigned for breaches on the part of the 
defendants that they abandoned the trip before reaching Cali- 
fornia, and failed to work in the mines there or pursue any 


The defendants answere that the team furnished by the 
plaintiff was not suitable or sufficient, and was abandoned be- 
cause unable to make the trip ; and that they were driven from 
the team by Bowman, under whose exclusive control, as his 
agent, plaintiff had placed it. The defendant, Nickel, also 











JEFFERSON CITY. 





Craighead v. Wells. 





At the trial, the plaintiff offered evidence tending to show 
that the outfit furnished by him was entirely sufficient, and that 
the failure of the team was caused by the hard driving and ill 
usage of the defendants. Bowman, who was introduced as a 
witness for the plaintiff, testified that he owned one-fourth of 
the outfit, but was not the plaintiff’s agent, and had no more 
control over it than the defendants. After the defendants left 
him at Fort Kearney, he joined another company, and left the 
wagon behind, but took the cattle with him to California. In 
answer to a question on cross-examination, if he did not draw 
a gun on one of the defendants, he admitted that he did. This 
evidence was objected to, but the record shows no exception 
saved. The plaintiff offered to prove by this witness the value 
of the outfit furnished by him, but the evidence was excluded, 
and an exception taken. One of the plaintiff’s witnesses, in 
answer to a question on cross-examination, testified that he 
saw Bowman intoxicated on the road. This evidence was ob- 
jected to as immaterial, but admitted, and an exception taken. 
The plaintiff also offered evidence tending to show the value of 
labor in California. 

The defendants then offered evidence tending to show that the 
cattle furnished by plaintiff were not old and strong enough to 
make the trip; that Bowman was intemperate and abusive ; 
that he exercised control over the team, declared that he was 
plaintiffs agent, and finally ordered defendants to leave. The 
record shows that the declarations of Bowman, as to his agency, 
were objected to, but does not show that any exception was taken 
to their admission. There was no other evidence of Bowman’s 
agency. Ferre, a witness for defendants, was permitted to 
state what he got a day for working in California, to which 
plaintiff excepted. There was evidence that Nickel was a minor 
when the contract was made. 

At the close of the testimony for the defendants, the plaintiff 
offered by way of rebuttal additional evidence as to the suffi- 
ciency of the outfit, but it was excluded, and he excepted. 
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The 2d instruction asked by plaintiff, and refused, was as 
follows : 

2. The time when the defendants were required to work in 
the mines of California, or pursue some other profitable em- 
ployment while there, is not to be taken or construed to be the 
first six months after they may have arrived in California; but 
the true meaning and construction of their contract is, that they 
should commence and prosecute their said six months’ labor in 
the gold mines or other profitable employment, taking into 
consideration surrounding circumstances, as ordinary prudent 
business men would do in a similar case; and should they have 
attempted to work at atime or during a season when no pru- 
dent business man would attempt so to do, or should they at- 
tempt to work at times or under circumstances when they could 
not reasonably expect to make their labor profitable to them- 
selves or plaintiff, the same ought not to be computed as part 
of the time during which they agreed to work. 

The fourth instruction asked by plaintiff, and refused, was to 
the effect that the defendant, Nickel, could not avail himself of 
the plea of infancy, unless he had returned or offered to return 
the property received under the agreement. 

The second instruction given for the defendants was as fol- 
lows : 

‘+ Tf Bowman was the agent of plaintiff, and as such had the 
possession of the wagon and team and provisions between here 
and Fort Kearney, the plaintiff is bound by his acts and decla- 
rations in reference to said wagon and team and provisions. 
And if Bowman, in such case, behaved himself so badly, and 
abused defendants so that they could not continue their jour- 
ney with him, or drove them off from said wagon and team, 
without any fault of theirs, then the defendants were excused 
from the performance of their part of the contract, and the jury 
will find for defendants.” 

There was a verdict for defendants, and the plaintiff appeals. 

Morrow and Haydens, for appellant. 
Gardenhine, Jones & Hardin, for respondents. 
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Scort, Judge, delivered the opinion of the court. 


1. The main point on which the appellant relied for a reversal 
of this judgment is not saved by the bill of exceptions. The 
evidence in relation to the agency of Bowman was objected to 
by the appellant, but it does not appear that he saved any ex- 
ceptions to its admission. 

The defence mostly relied on was, that Bowman, the son-in- 
law of the appellant, was his agent in the undertaking, and by 
his conduct compelled the respondents to leave his service. 
Evidence of the acts and declarations of this Bowman to prove 
his agency, were given in evidence, to which the appellant ob- 
jected, but it does not appear that any exception was taken to 
the action of the court in admitting this evidence. The fact 
testified to by some of the witnesses, that Bowman was intem- 
perate in the use of intoxicating liquors, to which an exception 
was taken, may have been irrelevant, but its admission could 
not create such an effect as would warrant the reversal of the 
judgment. Matter may be irrelevant or impertinent, yet, if it 
is not of a nature to mislead, inflame or prejudice the jury 
wrongfully, its admission in evidence cannot be assigned for 
error. 

2. There was no impropriety in excluding the evidence showing 
the value of the outfit furnished by the appellant, as that was 
not the measure of the damages sustained by him by the breach 
of the contract on the part of the respondents. For furnishing 
the outfit, the appellant was to be requited in services, to be 
performed in California. The value of those services was the 
standard by which the damages incurred by him were to be as- 
certained. 

8. There was no error in permitting the witness, Ferre, to tes- 
tify as to the amount he earned in California by the day. The 
amount earned by him was some evidence of the value of labor 
in that country. 

4. The evidence in relation to the sufficiency of the team, of- 
fered by the appellant after the respondent had closed his case, 
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was not rebutting evidence. Rebutting evidence is not that 
which is merely cumulative, or the proof of the same things 
already proved by another witness, but it is evidence which di- 
rectly impeaches or weakens that offered by the opposite party. 

We cannot say that the court erred in refusing to instruct, 
as was required by the second direction prayed by the appel- 
lant. In saying this, it is not our intention to convey the idea 
that the meaning of the agreement between the parties was, 
that the respondents should work for the appellant during the 
six months which immediately succeeded their arrival in Cali- 
fornia. Had the instruction prayed for contained this idea 
alone, which would have been sufficient for all the purposes of 
the appellant, we will not say it would have been unwarranted. 
But the instruction asked is not very easily understood, and as 
it professes to goon the equity of the thing, we are of the 
opinion it should have made some reference to the support and 
maintenance of the respondents, had they been compelled to 
remain idle after their arrival in California. Would they have 
remained in a state of idleness at their own expense, or at the 
joint expense of the parties to the contract? 

5. There was no error in refusing the fourth instruction asked 
by the appellant, as to the power of disaffirming the contract in 
Nickel, by reason of his infancy; nor in giving the instruction 
in relation to infancy prayed by the respondent, Nickel. The 
rule that, if an infant avoids an executed contract, when he 
comes of age, on the ground of infancy, he must restore the 
consideration which he had received, has no application to the 
circumstances of this case. This is no executed contract. It 
is an agreement on the part of an infant to perform services in 
consideration of provisions previously furnished, and if infancy 
is not a good plea against a contract of that nature, it is not 
' easy to see of what avail such a defence is in law. 

We are of the opinion that the second instruction given for 
the respondents was erroneous. There was no evidence in the 
case which warranted the court in putting the question of agen- 

cy hypothetically to the jury. The declarations of Bowman to 
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that effect were not evidence that he was Craighead’s agent. 
The respondents, it is presumed, must have known Bowman. 
They had as much authority in conducting the adventure as 
Bowman, and if they yielded to his exactions or commands, 
however unreasonable, or suffered themselves to be driven away 
by his conduct, it is no reason that Craighead should suffer the 
consequences. 

With the concurrence of the other judges, the judgment will 
be reversed, and the cause remanded. 





Witson ef al., Appellants, vs. Brown’s ADMINISTRATOR, 
Respondent. 


1. An appeal lies from the order of a county or probate court approving an 
administrator’s sale of real estate. 


“Appeal from Jasper Circuit Court. 


The case is stated in the opinion of the court. 
F. P. Wright, for appellants. 
No brief or appearance for respondent. 


RyLanp, Judge, delivered the opinion of the court. 


Hamilton, as administrator of the estate of Wm. Brown, 
deceased, made application to the county court of Jasper county, 
for the sale of lands of said estate, for the payment of debts. 
An order was made directing the sale of certain lands, or so 
much thereof as might be necessary for the payment of the 
debts of the estate. 

The administrator made sale of the lands. Upon the pre- 
sentation of his report of the sale, the appellants appeared 
in the county court, and filed their objections to the report. 
Wilson showed himself interested as a creditor, and Rickner 
and wife as heirs of the deceased. 
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The county court overruled the objections, and approved the 
report. The objectors then appealed from this order of the coun- 
ty court approving the sale by the administrator to the Circuit 
Court. In the Circuit Court, upon the calling of the case, 
Hamilton, the administrator, moved the court to dismiss the ap- 
peal, because no appeal lies from the judgment of the county 
court approving the report of an administrator’s sale of real 
estate. The Circuit Court sustained this motion, dismissed the 
appeal, and rendered judgment against the appellants for costs. 
The appellants excepted to this decision of the court, filed their 
motion to set aside the order dismissing the appeal, which, be- 
ing denied, they excepted, and bring the case by appeal to 
this court. 

1. The only question in this case is, will an appeal lie from the 
order of the county court, approving an administrator’s sale of 
real estate, to the Circuit Court? If this question be answered 
in the affirmative, then the Circuit Court erred in dismissing the 
appeal. In the 8th article of the act concerning ‘* Administra- 
tion,” (R. C. 1845, sec. 1,) we find that ‘* appeals shall be 
allowed from the decision of the county court to the Circuit 
Court, in the following cases” (after enumerating five classes, 
the sixth is as follows): ‘* On all orders for the sale of real 
estate or slaves.” Here is authority expressly on the subject. 
It will not do to limit the appeal to the first order made in re- 
gard to the sale—to the order directing the sale only, and not 
to any other orders made concerning such sale. We read the 
sixth clause thus: ‘‘ On all orders concerning the sale of real 
estate,” and do not confine the right to appeal, to the order 
making it the duty of the administrator to sell. Before the 
county or Probate Court will order the sale of real estate, it 
becomes the duty of such court to order all persons interested 
in the estate to be notified of the application for such sale. 
Why is this done? That persons interested may, if they think 
fit, be present to defend their interests. If the county court 
shall refuse to approve the proceedings and report of the ad- 
ministrator upon such sale, the proceedings shall be void, and 
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a new sale may be ordered. (R. C. 1845, tit. Administra- 
tion, art. 3, § 24, 33, p. 86, 87.) 

The Circuit Courts have appellate jurisdiction from the judg- 
ments of the county courts, in all cases not expressly prohibi- 
ted by law, and possess a superintending control over them. 
(R. C. 1845, tit. Courts—judicial power, p. 330.) 

We then answer the question in this case in the affirmative, 
having not the least doubt that an appeal will lie in this case 
from the county court to the Circuit Court. In this opinion, we 
have confined ourselves alone to the one question. We do not 
intimate our opinion on the merits of the controversy, having 
nothing to do with that part of the case as it now stands before 
us. The judgment of the Circuit Court, dismissing the appeal 
from the county court, is erroneous, and must be reversed, and 
the cause remanded; Judges Scott and Leonard concurring. 


MipptetTon & Ritey, Defendants in Error, vs. Frame, Plain- 
tiff in Error. 


1. Under the practice act of 1849, a plaintiff may amend a petition incorrect- 
ly stating the christian name of the defendant; and so in an attachment suit, 
he may make a similar amendment in the affidavit and bond. 

2. Where a debtor fails to designate the application of a payment, the rule is 
that the creditor may make the application. 


Error to Buchanan Circuit Court. 


Suit by attachment on three notes, signed H. T. Frame. The 
name of the defendant was stated in the petition, affidavit and 
bond as ‘‘ Henry T. Frame.”? The writ issued against Hiram 
T. Frame, and the sheriff’s return stated that it was levied on 
property of H. T. Frame. At the return term, Hiram T. 
Frame filed an interplea, claiming the property attached. On 
the same day, the plaintiffs were allowed to amend their petition 
by inserting Hiram T. Frame as the name of the defendant ; and 
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obtained leave to file at a subsequent day an amended affidavit 
and bond. After the amendment of the petition, defendant filed 
a motion to quash the writ and dismiss the suit, because no 
bond and affidavit had been filed as required by law. Pending 
this motion, plaintiffs filed an amended affidavit and bond pur- 
suant to the leave granted. The defendant then moved to 
strike out the amended affidavit and bond, which was overruled. 
Exceptions were taken to the action of the court in allowing the 
various amendments and overruling defendant’s motions. Af- 
ter verdict for plaintiffs upon a plea in abatement, the defend- 
ant filed an off-set. The plaintiffs replied to the off-set, in sub- 
stance, that the items mentioned in it had been received in pay- 
ment of an account against the defendants, which had accrued 
since the execution of the notes sued upon. The instructions 
given at the trial are set out in the opinion of the court. There 
was a verdict for plaintiffs, and defendant sued out this writ of 
error. 

Loan, for plaintiff in error. 

Gardenhire, for defendant in error. 


Rytanp, Judge, delivered the opinion of the court. 


The new code gives great latitude to the inferior courts in 
allowing amendments. (Art. 2,§ 5.) ‘‘ The court may, at 
any time, in furtherance of justice, and on such terms as may 
be proper, amend any pleading or proceeding, by adding or 
striking out the name of any party, or by correcting a mistake in 
the name of a party, or a mistake in any respect material to the 
case, or by conforming the pleading or proceeding to the facts 
proved.” This entire article is devoted to mistakes in plead- 
ing, amendments and new trials. 

Heretofore, the courts were loth to allow amendments in suits 
by attachments. Such suits were held to be of strict law. For 
the last twelve or fifteen years, the decisions of our courts have 
been much more liberal, and the acts authorizing the proceed- 
ings by attachment have, in some measure, been declared reme- 
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dial and deserving of liberal construction. See Zevis, Scott 
& Tevis v. Hughes, (10 Mo. Rep. 381.) This new code 
declares that ‘‘ suits may be brought by attachment in the cases, 
and conducted in the manner authorized by statute in such 
cases ; provided, that the pleadings and procedure shall be, 
as near as may be, according to the provisions of this act. 
(Art. 5, § 15.) 

In the opinion, then, of this court, the Circuit Court com- 
mitted no error in allowing the various amendments in the pro- 
ceedings before it. These amendments were not so made as to 
injure the defendant. They were obviously designed to further 
justice, and to make a speedy termination of the matters in 
dispute. 

The court gave the several instructions prayed for by the 
parties, which are as follows: ‘‘1. That if the jury believe 
from the evidence, that defendant furnished to plaintiffs the 
articles and money mentioned in the off-set, or any of them, 
they will allow him therefor the value thereof, as an off-set 
against said notes, if the same do not exceed the sum due by 
said notes; if the value thereof exceeds the sum due by said 
notes, they will find in favor of defendant for such excess, un- 
less the jury further find that said defendant, Frame, delivered 
said articles to plaintiffs in payment for an account that plain- 
tiffs then held against defendant.” 

‘2. If the jury find that, at the time said Frame delivered 
to plaintiffs the property and money mentioned in his set-off, 
there were mutual accounts between plaintiffs and defendant, 
they will find for defendant the amount of the money, and the 
value of the property he delivered plaintiffs, as charged in his 
off-set, and they will exclude from their consideration the ac- 
count filed with the plaintiffs’ replication, and all evidence rela- 
ting thereto, unless the jury further find from the evidence that 
said property and money were delivered by defendant to plain- 
tiffs as a payment on said account.” 

The rule of law is properly stated in the plaintiffs’ instruc- 
tions. If the party paying fails to designate or direct the 
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payment to be placed to his credit on a certain or particular 
demand, and there be several demands against him in favor of 
the creditor, then, in the absence of any direction how and 
where to give credit, the creditor may place it as a payment on 
any of his demands at his own option. There is nothing, 
then, in the objection by plaintiff in error against these two in- 
structions of the plaintiffs below. 

If the instructions given for the defendant below contain any 
principle seemingly in contradiction to the instructions of the 
plaintiffs, and, consequently, become thereby erroneous, the 
error, if there be any, is in favor of the defendant, and cannot 
be set up here by him against the judgment below. 

These instructions, to say the least, were as favorable as the 
facts and the law would authorize for the cause of the defend- 
ant; and if the jury still found against him, it is owing to their 
estimate of his conduct, when the account was shown to him, 
with the credits and his acquiescence or silence on the subject. 

Upon the whole case, it is the opinion of this court that the 
judgment below should be affirmed. Let the judgment be af- 
firmed, the other judges concurring. 


Hatt, Appellant, vs. Crark, Respondent. 


1. A purchaser of land who has sustained injury by the deceit of the vendor’ 
pending the negotiation, may either set up his damages by way of recoup- 
ment in an action for the price, or may afterwards sue for them in an in- 
dependent action, at his option. 

2. But if he fails to recoup, he will not afterwards be entitled to an injunc- 
tion of a judgment for the price, pending a suit for the damages, on a mere: 
allegation of the vendor’s insolvency. 


Appeal from Greene Circuté Court. 


This suit was brought by Hall to recover damages for a de- 
ceit alleged to have been practiced upon him by the defendant 
in a sale of land. 
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The petition stated that the plaintiff purchased eighty acres 
of land of the defendant, for which he paid $400 in cash, and 
gave his note for $200 ; that the defendant, in order to induce 
him to purchase, ‘‘ falsely and fraudulently”’ represented to 
him that there was a never-failing spring upon the land; that 
the spring itself had since been ascertained not to be upon the 
land sold to plaintiff, but only a branch from it; and that the 
spring was not a never-failing spring, but failed during a great 
portion of the year, by which his land was rendered less valua- 
ble than it otherwise wonld have been by $250; and that the 
defendant had recovered a judgment against him on the note 
and was insolvent ; wherefore he prayed that he might be en- 
joined from collecting his judgment, until the determination of 
this suit. The defendant demurred to this petition, assigning as 
cause, that the facts stated were matter of defence in the former 
action. The demurrer was sustained, and the plaintiff appealed. 

F. P. Wright, for appellant. 

Clark, for respondent. 


Scott, Judge, delivered the opinion of the court. 


The causes of demurrer set forth by the respondent, were 
not sufficient to defeat the plaintiff’s action. In cases in which 
a defendant is sued for the purchase money of property and he 
has sustained injury by the fraudulent misrepresentations or 
misconduct of the plaintiff respecting the subject of the sale, 
pending its negotiation, he may, at his option, recoup his 
damages in an action against him to recover the purchase 
money, or he may bring a separate action for the deceit. Such 
a defence is of the nature of a set-off, which a party may use 
or not, at his election; and a failure to use it as a set-off will 
not debar him from his action for the fraud. This is the gen- 
eral rule, and there is nothing shown in the pleadings to take 
this case from the sphere of its operation. 

Here, the plaintiff had his option, either to set up the matter 
alleged to be fraudulent in order to defeat or diminish the 
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amount claimed by the defendant in the action in which he was 
plaintiff, or to make it the subject of a separate suit. 

But, inasmuch as the plaintiff failed to use his cause of ac- 
tion by way of recoupment, he has now no right to an injunc- 
tion to restrain the collection of the defendant’s judgment. It 
does not appear but that the plaintiff was apprised of the de- 
fendant’s alleged insolvency pending the first suit between these 
parties. Then, as he had a defence, and might have made it, 
and the motive urged him to it which now induces him to seek 
an injunction, and he failed to do it, he cannot now profit by 
his own negligence and obtain an injunction to prevent the col- 
lection of the defendant’s demand. | 

The other judges concur, and the judgment will be reversed 
and the cause remanded, in order that the plaintiff may pro- 
ceed with his action; but the defendant will not be restrained 
by the injunction granted in the cause. 





Witson, Respondent, vs. Perry, Appellant. 


1. A party sued before a justice for the value of rails converted to his own 
use, may, at the trial in the Circuit Court on appeal, show title to the land 
upon which they were cut. 


Appeal from Montgomery Circuit Court. 


This was an action begun before a justice for the value of 
rails alleged to have been wrongfully taken by the defendant. 

At the trial in the Circuit Court on appeal, the plaintiff offer- 
ed evidence tending to show that he bought the rails of a party 
who made them on public land, and that afterwards, the de- 
fendant, under a claim of having entered the land, forbade him 
to remove them. ‘The defendant offered to read in evidence his 
certificates of entry, but they were excluded, and he excepted. 
The record does not show whether the entries bore date before 
or after the rails were cut. The court gave the following in- 
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struction, under which there was a verdict for the plaintiff : 
‘¢ The plaintiff is entitled to recover from the defendant dam- 
ages for any rails taken from the actual possession of plaintiff 
by him, or from any land in the actual possession of the plain- 
tiff at the time, and for no others.” 

Jones, for appellant. 1. One trespasser on public land, 
not an actual settler, cannot maintain an action against another. 
(6 Mo. Rep. 583.) 2. The court below erred in excluding 
defendant’s evidence of title. 

G. Porter, for respondent. 1. As the cause originated 
before a justice, and the same cause of action had to be tried 
in the Circuit Court on appeal, the title could not come in 
question. (R. C. 1845, tit. Justices’ Courts, art. 1, § 4, art. 
3, § 18, and art. 8, § 18.) 2. If the rails were cut on public 
land, defendant acquired no title to them by the entry. 
(James § Massey vy. Snelson, 8 Mo. Rep. Keeton v. 4uds- 
ley, 19 Mo. Rep.) 


Scott, Judge, delivered the opinion of the court. 


We cannot see from the record on what ground the decision 
of this case was made to turn in the court below. It is usual, 
when a point of law is involved, if none of the instructions 
asked by the parties express it correctly, for the court to de- 
clare the law of the case. This was not done here, and we are 
at a loss to ascertain on what point the case turned in the Cir- 
cuit Court. There is no evidence preserved in the record 
which warrants the instruction that was given for the plaintiff, 
the respondent here, on which, we suppose, he obtained a ver- 
dict. Wedo not see the ground on which the certificates of 
entry offered by the appellant in evidence were rejected. Sure- 
ly, it could not have been on the ground that the 4th section of 
the Ist article of the act establishing justices’ courts, denies ju- 
risdiction of any actions where the title to any lands or tene- 
ments shall come in question. The 18th section of the 3d art. 
of the same act, shows in what cases that provision was intended 
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to be applied, and this is clearly not one of them ; and if it were, 
the court has not proceeded in conformity to the requirements 
of the statute. 

Without saying any thing in derogation of the rule laid down 
in the case of Z'urley v. Tucker, (6 Mo. Rep. 583, ) we may 
express this opinion, that the case of Keeton v. Audsley, (19 
Mo. Rep.) does not overturn it. 

Judge Ryland concurring, the judgment will be reversed, and 
the cause remanded ; Judge Leonard not sitting. 


Wittrams ef a/., Plaintiffs in Error, vs. Smrra, Defendant 
in Error. 


1. A protest of a non-negotiable note, being unauthorized, cannot be used as 


evidence. 
2. An erased endorsement on the back of a note is no evidence of a transfer. 


Error to Jackson Probate and Common Pleas Court. 


Action by the payees against the maker of a note executed 
én Philadelphia, not negotiable under our statute. The de- 
fence was, that the plaintiffs had ‘‘ assigned the note by en- 
dorsement to Robert Aull, and that the same had not been re- 
assigned to plaintiffs.” At the trial, the defendant offered to 
read, as evidence of the assignment, the protest annexed to the 
note, showing that it was protested ‘‘ at the request of Robert 
Aull, the holder,” and also an erased endorsement on the back 
of the note from plaintiffs to Aull; but this evidence was ex- 
cluded, and after judgment against him, the defendant sued out 
@ writ of error. 

Retd, for plaintiff in error, cited 15 Mo. Rep. 68. 8 Mo. 
Rep. 570. 14 Mo. Rep. 428. Litt. Select Cases, 208. 

No brief or appearance for defendant in error. 
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Scott, Judge, delivered the opinion of the court. 


It may be seen from tae words of the note sued on, that it 
was not a negotiable one, within the meaning of the 15th sec- 
tion of the act concerning bills of exchange and negotiable 
promissory notes. 

The note, not being negotiable within the meaning of the 
statute, there was no authority to protest it; consequently, any 
protest made of it couid not be received as legal evidence. 
The blank endorsement of the names of the payees is not evi- 
dence of a transfer of the note, as it was erased, and as there 
was no proof that the note ever had been endorsed to any one. 
The payees may have contemplated a transfer, aud afterwards 
have changed their minds. In the case of Davis v. Christy, 
there was evidence that the note had actually been transferred, 
and it was held that the destruction of the evidence of the 
transfer would not divest the title of the assignee. Here, it 
does not appear that the note ever had been assigned. 

The other judges concurring, the judgment will be affirmed. 





THe State, ex rel. DONOHOE vs., RicHARDSON, Respondent. 


1. The purchaser at a tax sale of several tracts, separately sold and bid off, 
is entitled to a deed from the register reciting the fact that thay were so sold 
and purchased. 

2. But it is not necessary that the deed should recite that the register, upon 
due examination, is satisfied that all the requisites of the law have been 
complied with, as the execution of the deed furnishes as good evidence that 
he is so satisfied as would a recital. 


W. Adams, for the relator. 
Gardenhire, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


This is a petition for a mandamus on the register of lands, 
compelling him to issue a deed to Stephen Donohoe, for lands 
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sold for taxes, on which, it is represented, that the said Dono- 
hoe, at a sale of lands for the taxes for the year 1851, made 
by the collector of Linn county, on the first Monday in Octo- 
ber, in the year of our Lord 1852, became the purchaser of 
five several tracts or parcels of land, which were separately 
sold for the sum of one dollar for each tract, which said sums 
were paid by the said Donohoe ; that more than two years have 
elapsed since said sale, and that all the prerequisites necessary 
to entitle him to a deed under the law have been complied with. 

It is further represented that, in January, 1855, Donohoe 
applied to the register for a deed for the said lands, who de- 
livered him one. This deed was refused by Donohoe on two 
grounds ; first, because the deed made it appear that the lands 
were sold and purchased in a lump or in one body, and at one 
bid, against the truth of the case; secondly, that the deed fails 
to recite the fact that the register of lands was satisfied, upon 
due examination, that all the requisitions of the law had been 
complied with. These facts are not controverted by the regis- 
ter, and the case is submitted to the court upon the petition 
and return. 

It is clear, from the facts as agreed, that the first objection 
to the deed is avalid one. The deed does not state the truth of 
the case, and a purchaser is entitled to a conveyance which 
recites the various acts of sale in the manner they actually took 
place. The law never contemplated that delinquent lands 
should be sold in the lump. A deed showing that lands were 
sold in this manner, could not be contradicted, and a purcha- 
ser would not be at liberty to prove that they were sold in the 
manner required by law. The several parcels may belong to 
different individuals, and there being but a single sale, the pur- 
chaser would have a right to insist that the owner of one tract, 
applying for redemption, should redeem all the lands sold at 
one time, although but a single tract belonged to him. As the 
law requires that each tract should be sold for its own taxes 
and penalties, a purchaser is entitled to a deed which shows that 
the sale was conducted in the manner prescribed by the statute, 
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when that is in conformity to the truth of the case. If the law 
should be violated, in this particular, in making a sale, and 
many delinquent tracts should be put up at one time and sold 
at one bid, in a lump, the sale could not be upheld, and the 
register would be warranted in withholding a deed. 

In regard to the second objection to the deed, that it omits to 
recite that the register was satisfied, upon due examination, 
that all the requisitions of the law had been complied with, be- 
fore the execution of the deed, it may be observed, that the act 
of 13th February, 1847, which is the last one on this subject, 
and on which this objection is based, (sec. 30,) does not re- 
quire that the deed should contain such a recital. The register 
is required to be satisfied that the law has been complied with, 
before he executes a deed. But is not the making a deed a 
sufficient declaration that such is the case? If the law has 
not been complied with, and the register makes a deed, is he 
not guilty of as great a breach of duty, though he may fail to 
make the recital, as if he had actually made it? and would not 
the same penalties attach to his conduct? So that the recital 
contributes nothing to the security of the purchaser, or to that of 
the owner of the delinquent lands. If he makes the deed, and 
fails to insert the recital, when he knows that the law has not 
been complied with, there is as great a violation of duty as if 
he had made the recital; for the delivery of the deed is a so- 
lemn declaration on his part of the opinion that the require- 
ments of the law have been conformed to. 

If a deed was now, for the first time, to be framed under the 
act of 1847, the recital might be inserted as harmless, and out 
of abundant caution. But when we reflect that the form of 
the deed, adopted under the law, now long in use, omits the re- 
cital—that the omission has not and can not, in the least, affect 
the rights of any one interested in the sales of lands for taxes— 
that its insertion would not contribute any thing to the protec- 
tion of delinquent land owners,—to hold now that the recital is 
necessary, when it is not required by law, would look like sport- 
ing with the rights of individuals. 
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Peremptory mandamus awarded, requiring a deed, in con- 
formity to this opinion; Judge Ryland concurring ; Judge 
Leonard not sitting. 





Owens, Respondent, vs. Trnstey & Tinstey, Appellants. 


1. The supreme court will not review the discretion exercised by the inferior 
court in overruling an application for a continuance upon an affidavit that 
the party could not be present at the trial by reason of sickness. 

2. Where the transcript in the court to which a cause has been taken by 
change of venue contains a statement that the answer “is not to be found,’? 
arule upon the clerk to send a perfect transcript, with the omission sup- 
plied, may be properly refused. 

3. Where an original answer is lost, and an entry is made upon the record 
that “by consent of parties,” the defendant may file an answer within a 
specified time, judgment may be rendered by default if no answer is filed 
within the time limited. 


Appeal from Platte Circuit Court. 


The case is stated in the opinion of the court. 

Vories, for appellant. 1. The judgment should be reversed 
for the improper exercise of discretion by the Circuit Court. 
The defendant’s answer had been lost without his fault, and he 
was prevented by sickness from being present to file a new one ; 
and the court refused either to continue the case, or grant a rule 
for a perfect transcript. (1 Mo. 529. 6 Mo. 544. 9 Mo. 
18.) 2. No judgment by default could be rendered against 
the defendant. He was not in default. (1 Tidd’s Practice, 
609. ) 

Abell § String fellow, for respondent. 





Ry.anp, Judge, delivered the opinion of the court. 


William A. Owens commenced his suit by petition ogainst 
James Tinsley and James H. Tinsley, in the Clay Circuit 
Court, at the February term, 1852, upon a promissory note, 
for three hundred and ten dollars. 
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The record shows that, on the 19th day of August, 1852, 
the defendants filed their answer to the plaintiffs’ petition. The 
record also states that the ‘* answer is not found among the pa- 
pers.”” On the 10th November, 1852, the record shows that the 
plaintiff filed his replication to the defendants’ answer. The 
cause was then continued. 

In April, 1853, on the petition of the defendants, the venue 
in this cause was changed to the Platte Circuit Court, in an- 
other and different judicial circuit, on account of the prejudice, 
as alleged, of the judge of the Clay Circuit Court. After- 
wards, at the September term, 1853, of the Platte Circuit 
Court, the plaintiff, Owens, suggested a diminution of the rec- 
ord ; thereupon, it was ordered, that the clerk of the Clay Cir- 
cuit Court send up to the Platte Circuit Court the original note 
sued on in this case. 

Afterwards, on the 12th day of September, 1853, the de- 
fendants file their objections to the depositions taken in the 
case, and file their motion to suppress the depositions. This 
order also appears on the record: ‘* Defendants also have 
leave, by agreement of parties, to file their answer at any time 
during the present week of this term.”? On the 17th Septem- 
ber, the motion to suppress depositions was taken up and over- 
ruled. On the 22d of September, 1853, judgment was ren- 
dered by the Platte Circuit Court against the defendants, for 
the want of an answer. On the 24th of September, the de- 
fendants filed the motion for a new trial, assigning as reasons, 
in support thereof: 1st, Because the court refused to continue 
the cause on the application of the defendants; 2d, Because 
the court refused to grant defendants a rule on the clerk of the 
Clay Circuit Court to send up a perfect transcript of the record 
in this cause ; 38d, The court erred in giving judgment against 
the defendants as for want of an answer, when the record 
shows that an answer had been filed and a replication thereto, 
and issues taken thereon ; 4th, The court had no right to try 
this cause, and make the finding under the circumstances. 

The record shows that an execution issued on this judgment, 
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against the defendants; that the defendants, on the second 
day of February, 1854, filed their petition for an injunction ; 
that an injunction was granted; that on the 7th of March, 
1854, the defendant, in the petition for the injunction, filed his 
answer, and afterwards his motion to dissolve the injunction. 
On the 21st March, 1854, the motion heretofore made at the 
last term for a new trial, was taken up, argued, and by the 
court overruled. The court dissolved the injunction, and, by 
agreement of the parties, assessed the damages without a ju- 
ry ; the damages were assessed at five per cent., making the 
sum of $18 66. The defendants, in the original action, pray- 
ed an appeal to the Supreme Court, which was granted. They 
have brought the cause here, and now complain that the Cir- 
cuit Court improperly refused to continue the same, when it was 
called for trial. 

In looking into the bill of exceptions, I find that the affidavit 
of Felix Braden is relied on as the ground for the continuance. 
This states that one of the defendants is an old and an infirm 
man, the father of the other defendant ; that the old man has 
mostly relinquished all care and attention to business, and that 
the other defendant, the son, manages and attends chiefly to all 
the business for his father and himself; that a few days before 
the application for the continuance was made, the son was acci- 
dentally shot through his thigh and was confined to his bed, un- 
able to come to court ; and that he sent the said Braden to bear- 
the news to his lawyers. This affidavit does not set forth a suffi- 
cient cause for a continuance; for aught that appears, all the 
witnesses, and all the testimony that the defendants had, might 
then have been present at the court. The bare old age and in- 
firmity of body of one defendant, and the accidental wounding 
of the other, though he was the chief business man of the two, 
is not such a cause for continuing the case as to render the re- 
fusal to continue error. The Cireuit Court had a discretionary 
power in this matter, and we cannot see that the same has been 
unsoundly exercised. There was nothing to be gained to the 
defendants by making a rule on the clerk of the Clay Circuit 
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Court to certify up a perfect and complete transcript. That 
clerk had stated that the answer of the defendants was not to 
be found. To grant this rule, then, at that time, would have 
only been indirectly granting a continuance, without the proba- 
bility of getting a more perfect transcript. The Circuit Court, 
therefore, might very properly refuse to make this rule. The 
only remaining ground of complaint then, is, the giving of the 
judgment against the defendants for want of an answer. 

This, indeed, presents the only matter worthy of reflection 
or consideration in the case. Here the defendants had, ona 
plain promissory note for the payment of money, obtained a 
change of venue from one judicial circuit to another, by alledg- 
ing the prejudice, as they supposed, of the judge of the circuit 
in which the suit was commenced. In certifying the transcript, 
as the law directs, the clerk cannot send a copy of the defend- 
ant’s answer, because the answer is not to be found among the 
papers in his office. He sends the transcript and states the 
loss of the answer, or rather that it cannot be found. This 
record, thus sent, remains in this condition for some six months, 
when an order is made, by the agreement of the parties, that 
‘‘the defendants have leave to file their answer at any time 
during the present week of this term of the court.” This or- 
der was made on the 12th of September, 1853, which was Mon- 
day. On the 22d of the same month, ten days after this order 
had been made, no answer is filed, and arule prayed for on 
the clerk of the Clay Circuit Court to send up a perfect tran- 
script of the record in his office, including the answer, although, 
by agreement of the parties, leave had, ten days before, been 
given defendants to file an answer any time during a week. It 
behooved the defendants, on whose application the change of 
venue had been obtained, to see that the transcript had been 
properly made out and filed. All that could be done by the 
plaintiff had been: he agreed that the defendants should file 
their answer in the Platte Circuit Court ; that they should have 
the week to file it in. He waited until the tenth day after this 
agreement before the case was called for trial. The defend- 
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ants, having failed to file their answer as a substitute, the court 
below acted properly in giving judgment against them, when the 
case was called, as for want of an answer. It was all that 
could be done. There was an agreement to file the answer, and 
the failure to comply with this agreement, is justly punished by 
giving judgment against them by default for want of such 
answer. ‘The agreement by the parties for the defendants to 
file an answer, must be considered tantamount to an admission 
that no answer had been theretofore filed, at least that no avail- 
able answer had been filed, and when the failure to file an an- 
answer, according to the agreement, happened, there was no 
other alternative left but to render judgment by default for 
want of such answer. Upon this ground, also, we find no er- 
ror in the court below. 

The defendants have likewise had the benefit of their injune- 
tion. They have filed their bills setting forth their grounds, 
on which they rely for relief against this judgment. The plain- 
tiff, in the original suit, answered this bill under oath; the court 
dissolved the injunction. Upon the whole case, we are satis- 
fied that no injustice has been done to the defendants ; no er- 
rors committed to their prejudice, and that the judgment below 
should be affirmed, which is done accordingly ; the other judges 


concurring. 


TaLBoT’s Executor, Respondent, vs. MEARNS, Appellant. 


1. The sale bill made out and sworn to by the clerk at an administration sale, 
though prima facie, is not conclusive evidence, in a controversy between 
two parties claiming to have purchased the same property at the sale. 


Appeal from Montgomery Circuit Court. 


The case is stated in the opinion of the court. 
Cornick §& Jones, for appellant. 
G. Porter, for respondent. 
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RyLanD, Judge, delivered the opinion of the court. 


David J. Talbot sued James Mearns, before a justice of the 
peace, on an account for one steer at $9. The plaintiff ob- 
tained judgment before the justice for $6. The defendant ap- 
pealed to the Circuit Court. During the pending of the suit in 
that court, the plaintiff died, and Thomas Talbot, his execu- 
tor, was substituted in his stead. The plaintiff obtained judg- 
ment also in the Circuit Court, for the sum of $4 45 and costs. 
The defendant moved for a new trial, which being overruled, he 
excepted, filed his bill of exceptions, and brings the case here 
by appeal. 

The only point for the consideration of this court is in re- 
gard to an instruction which the record states was considered 
as asked by the defendant, and refused by the Circuit Court. 

It seems that the plaintiff’s testator, David J. Talbot, and 
the defendant, James Mearns, had purchased some cattle at 
the sale of the estate of Joseph Oliver, deceased, by his ad- 
ministrator, in August, 1851; that Mearns contends he pur- 
chased seven head of cattle, including the steer sued for in this 
action. Talbot contends that Mearns carried off and has in his 
possession one of the steers that he had purchased at the sale. 
So the action depends upon the ownership acquired at that ad- 
ministrator’s sale. 

The plaintiff produced as a witness, James Nunnelly, who 
said he was the clerk of the sale, of the personal property of 
Joseph Oliver’s estate, made in August, 1851. Here a paper 
was shown to the witness, who said it was in his handwriting, 
and was the sale bill of that sale ; that it was correct, and that 
the cattle were sold as therein stated ; that David T. Talbot 
and the defendant, Mearns, bought just suck cattle as were set 
down in that sale bill. On cross-examination, this witness said 
the paper shown him was not the original paper ; that his was 
a correct copy; that he had drawn it off the day after the sale, 
‘the original being somewhat blotted; that Mr. Best, the ad- 
ministrator of the estate of Joseph Oliver, assisted him in 
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copying. Mr. Best read from the original, while he (witness) 
copied ; that he believed the copy was correct. They had ta- 


ken much pains, though they were liable to mistakes, as other. 


men are; but he believes there were none. In the paper first 
shown them, among a long list of articles sold, purchasers’ 
names, and of prices, I find the following: 

‘¢1 white and 1 black steer, James Mearns, - $7 50 


‘¢2 spotted heifers, “ - - 600 
‘$1 red heifer, ” - = 425 
‘¢1 red heifer, James Mearns, - - - - - 6 25.” 


The witness was then shown another paper by the defend- 
ant’s counsel. Witness said, this is his handwriting, and is 
the original sale bill: he saw nothing on it to prove to him that 
it had been or had not been altered. He stated he was present 
when all the cattle were sold, and put them down on the sale 
bill as they were sold. Talbot and Mearns bought the cattle 
just as set down on the sale bill: he does not think Mearns 
bought seven head ; but that he bought six, as stated in the sale 
bill. Defendant’s counsel called witness’ attention to the two 
sale bills. The copy stated that Mearns bought one heifer at 
$6 25; the original, that he bought two heifers at $6 25. 
After examining them, witness said he believed the original was 
correct, for that he and the administrator had determined to 
sell them in pairs, and they were so sold, when it could be 
done; for this reason, and because the one on one bill and 
the two on the other were at the same price, he believed there 
was a mistake in copying. On the last paper shown to the 
witness, which witness said was the original sale bill, I find the 
following items : 

1 white and black steer, James Mearns, note, - $7 50 


2 pided heifers, - “ -« « Se 
1 red heifer, ” c e 64D 
2 red heifers, James Mearns, note, - - - - 6 25 


In the first sale bill offered, this last item is but one red 
heifer; in the last, itis two red heifers; but I find the first 
item, in the first sale bill, is ‘*1 white and 1 black steer ;” in 

28—voOL. XXI. 
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the last, it is ‘‘1 white and black steer.” I have been thus 
particular in noticing the evidence in regard to these sale bills. 
There was other evidence conducing to show that Mearns pur- 
chased seven head of cattle; also, evidence conducing to show 
that he (Mearns) had taken the red steer of Talbot from the 
place of sale, when he came to drive his cattle home, after 
they had returned. 

After the evidence had been closed, the defendant asked for 
the following instruction: ‘‘ The description of the farm stock 
in the said bill of an administrator’s sale, made out by the 
clerk of such sale, and sworn to, is not evidence in a suit be- 
tween two buyers of cattle at that sale, of the color or sex of 
such cattle.” 

This the court refused to give. The bill of exceptions here 
states that the jury were then directed to retire with the sheriff, 
and, while in the act of leaving the bar, and before they were 
out of the court room, the defendant’s counsel said to the court 
that he had intended, if the above instruction was refused, to 
ask the court to instruct ‘‘ that the sale bills were not conclu- 
sive evidence.”” The judge replied, ‘‘ that he should have re- 
fused that also.”? The defendant’s counsel then said, ‘‘ Will 
the court consider it as asked in the same terms as the other, 
except that they ‘ were not conclusive evidence,’ and refused ?” 
To which the court assented. To the refusal of which instruc- 
tions the defendant’s counsel excepted. 

There is no error in refusing to give the first instruction, or 
the instruction as it was asked at first; and, had the record 
showed nothing else, its judgment would have been affirmed at 
once. The instruction, as amended, should have been given; 
for, though such sale bills, when returned, may be evidence, 
yet they are not conclusive evidence ; they are only prima _fa- 
cie evidence for or against an administrator even, and surely, 
not more or stronger against third persons. 

Other evidence may be introduced to vary the effect of such 
sale bills, inventories and appraisements. These sale bills 
cannot be conclusive as to third persons, either as to the 
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color, sex or price even of stock sold. Evidence may be intro- 
duced to change the effect of such sale bills, in such matters. 
But the trouble before this court was, to see how the refusal to. 
give the amended instruction could operate against the defend- 
ant. Were the jury present, or had they left the room? Were 
they in the hearing of this conversation between the court and 
the defendant’s counsel ? 

We must, from the record, come to the conclusion that the: 
jury had not retired ; they were leaving or in the act of retir- 
ing from the bar; but we must infer, had not retired. They 
then heard this instruction asked and refused, and were in a 
condition to be misled by this act of the court. We must, 
therefore, reverse the judgment. We suggest to the courts the 
necessity, when instructions are asked, to see that the law is 
properly laid down to the jury, and not to content themselves 
by simply giving or refusing the instructions as asked. The 
object of the courts should be not to get clear of laying down 
the law, by refusing to instruct, especially when instructions 
are prayed for which, in part, contain the law, and which 
obviously show a desire to have the jury properly instructed ; 
although in the hurry or for other reasons the counsels have not 
properly attended to the framing and phraseology of the in- 
Structions. Let the lower courts place the law fairly before the 
jury, in a few, plain, forcible, pointed and pithy instructions, 
and there will be much less appealing—much less dissatisfac- 
tion with their decisions. They should declare the law whenever 
called upon, in order to assist the juries in coming to a proper 
determination. The conduct of the judge, in this case, was, to 
say the least, unusual. He ought to have instructed the jury 
in regard to the evidence arising on the sale bills: he was asked 
to do so, and he should not have neglected it. Though an 
improper instruction had been asked and refused, the jury were 
still in the dark as to the effect, legally, of these sale bills. 
His province was to aid them by instructions. And again, why 
state in the bill of exceptions the fact of the jury being about 
to retire, so as to render uncertain before this court whether: 
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they heard the instructions asked for or not; the Circuit Court 
must have known whether the jury was before the court or not— 
in hearing, or not. 

Upon the whole case, this court concludes it most compati- 
ble with the rights of the parties that there should be a new 
trial. The judgment of the Circuit Court is therefore reversed, 
and the case remanded; Judge Scott concurring, he being the 
only other judge on the bench when this cause was submitted. 





Gunn, Plaintiff in Error, vs. Heap, Defendant in Error. 


1. Usury upon a contract in another state must be specially pleaded. The 
act of 1847, allowing the defence of usury under the general issue, even if 
not repealed by the practice act of 1849, is only applicable to contracts 
made in this state. 

2. Although parties cannot prospectively agree that interest may bear interest, 
yet, after interest has accrued, it may be agreed that it shall bear interest. 


Error to Benton Circuzt Court. 


There is a sufficient statement in the opinion of the court to 
show the point upon which the case was reversed. 

F. P. Wright, for plaintiff in error. 

Gardenhire, for defendant in errror. 


Scott, Judge, delivered the opinion of the court. 


This was an action on an account stated in California, for 
money due on contracts between the parties, entered into in 
that state. 

The answer, in effect, was, that there was no Jegal account- 
ing between the parties, and that the plaintiff had been over- 
paid. There was a judgment for the defendant, Head, the 
court finding that the transaction was vitiated with usury, and 
that the sum claimed was usurious interest. 

We do not see how the finding of the court can be sustained. 
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It far transcended the matters in issue. When the account 
stated was proved as alleged in the plaintiff’s petition, we find 
no authority in the pleadings for inquiring into the matter of 
usury ; for we presume that the mere denial that there was any 
legal accounting between the parties, will not be insisted as 
sufficient to raise any such issue. The practice act of 1849 
requires that all defences shall be specially pleaded. It is not 
necessary to inquire whetner the provision in the act of 1847, 
respecting the defence of usury, which allows such defence to 
be made under the general issue, or under the plea of non est 
Jactum, when the suit is on a specialty, was repealed by the 
practice act of 1849, as the provision in the act of 1847 is only 
applicable to contracts made in this state. The contract or 
contracts out of which this controversy arose, were all made in 
California, and the law of that state respecting interest is pre- 
served in the record. 

The court was evidently mistaken in the notion that interest 
cannot bear interest. Parties cannot prospectively agree that 
interest may bear interest ; but after interest has accrued and 
is due, it may be agreed that such interest may bear interest. 
(Van Banchotten v. Lawson, 6 J. C. R. 818. State of 
Connecticut v. Jackson, 1 J. ©. R. 18. Barron vy. Rhine- 
leader, 1 J.C. R. 550.) 

The conclusion to which the court came, that the transaction 
was usurious, was scarcely warranted by the evidence. There 
is nothing in the law regulating the rate of interest in the state 
of California, that precludes the idea that the dealings between 
the parties, as they appear in the record, were freed from the 
taint of usury. The action was founded on an account stated. 
That was a sufficient consideration. The interest agreed upon 
between the parties may have been by a separate written agree- 
ment, executed simultaneously with the principal contract. The 
presumption is that a contract, lawful in its terms, nothing 
more appearing, is a valid one, and he who impeaches it must 
show its illegality. By the law of California, it seems it was 
permitted by statute law for parties to contract for any rate of 
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interest, however enormous, if done by writing. Is it not 
strange, such being the law, that the stipulation respecting the 
rate of interest should have been omitted? Was it the effect 
of accident, mistake or fraud? If so, and the party after- 
wards acknowledges the omission and corrects it, by an agree- 
ment to pay the interest lost against the understanding of the 
parties, would this contract be usurious or illegal? All these 
difficulties flow from the attempt of the court to set up a de- 
fence for the party, which he himself has failed todo. Let 
the defendant, by his answer, show how the law of California 
has been violated by the transaction out of which this suit had 
its rise, and then it will be time to allow him the benefit of 
such violation. 

The other judges concurring, the judgment will be reversed, 
the cause remanded, and the defendant will have leave, if he 
desires it, to amend his awswer. 


THE StaTE, TO usE oF Moore & Moors, Respondent, vs. 
Price & Lusk, Appellants. 


1. An allegation that the plaintiffs are administrators de bonts non is sustain- 
ed by the production in evidence of letters purporting to be general letters 
of administration, it appearing that there was in fact a prior administra- 
tion. 

2. The order of the county court is a sufficient appointment of an administra- 
tor, without any formal letters, if the party give the bond and take the oath 
required by law. 


Appeal from Cole Circuit Court. 


This was an action brought by Moore & Moore, alleging that 
they were administrators de bonis non of Jesse Renfro, de- 
ceased, against Price & Lusk, as securities in the bond of Wil- 
liam Martin, the prior administrator. At the trial, the plain- 
tiffs offered in evidence letters of administration, which, on their 
face, purported tobe general. The plaintiffs read in evidence, 





























JULY TERM, 1855. 435 





State, to use of Moore, v. Price. 





from the record of the county court, the order appointing them 


administrators de bonis non. To the admission of this evi- 
dence, the defendants excepted, and after a judgment against 
them, appealed to this court. 

Gardenhire, for appellants. 

Parsons and Edwards, for respondents. 


LEONARD, Judge, delivered the opinion of the court. 


The only point relied upon in argument for the reversal of 
this judgment, is the alleged variance between the allegation 
and the proof, in reference to the representative character of 
Moore & Moore, for whose use the suit is brought. The alle- 
gation is, that they are the administrators de bonis non of 
Jesse Renfro, deceased, and their letters, given in evidence, 
are general, constituting them administrators of the deceased, 
without any limitation as to the effects to be administered. 
Martin was the original administrator, and, of course, the sub- 
sequent grant of a general administration could only have effect 
as an authority to administer the unadministered effects ; in 
other words, at the very utmost, it could only be in point of 
legal effect an administration de bonis non, no matter how 
general the words might be. The county court, when they 
made the grant, could confer no other authority, and must hold 
the letters utterly void, or give them the limited effect indica- 
ted. For the purpose of upholding the proceedings of the 
county court, we may look to the facts existing at the time, 
and give effect to their letters, to the extent of their authority, 
and stop there. It may be likened to the common case of one 
having power to act, and exceeding his authority, and yet the 
act done is valid to the extent of the power. 

Again, the order of the county court is a sufficient appoint- 
ment, without any formal letters, if the party give the bond 
and take the oath required by law, (Lane’s adm’r v. Clark’s 
adm’r, 1 Mo. Rep. 657; Carroli’s adm’r y. Corn, 1 Mo. 
Rep. 131; and the remarks of Tompkins, Judge, in refer- 
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ence to this case, in Carpenter v. The State, 8 Mo. Rep. 
295.) Here, the order read in evidence appointed these plain- 
tiffs administrators de bonis non, and the clerk committed the 
error in drawing up the formal letters. The judgment is af- 
firmed ; Judge Scott not sitting. 





TERRELL, Respondent, vs. Hunter, Appellant. 


1. It has been repeatedly held that the practice act of 1849, (except in the 
25th article,) does not govern. the trial in the circuit court of cases appealed 
from justices of the peace. 

2. A. at the reqnest of B. and as his security, signed a note as joint maker 
with him, payable to C., with the understanding that B. would get two 
others also to sign as securities, or destroy the note. B. took the note, 
and after getting one other signature only, delivered the same for value to 
C., who was without notice of the condition upon which A. signed. In an 
action on the note by C. against A., held that A. was liable. 


Appeal from Andrew Circuit Court. 


Action on a non-negotiable note, made by Lingenfelter, 
Hunter & Brumfield, payable to the plaintiff, Terrell. The 
Suit was begun before a justice of the peace in 1851, and ap- 
pealed by the defendant, Hunter, to the Circuit Conrt, where it 
was tried by the court without a jury. The evidence offered at 
the trial is not preserved in the record; but the bill of excep- 
tions states that the facts were found by the court to be, that 
Lingenfelter signed the note as principal, for the purpose of 
borrowing money from the plaintiff, and applied to Hunter to 
sign it as security, who agreed to do so, provided he would get 
Brumfield and Dr. Baker also to sign it; that Hunter signed 
the note with the express understanding that it was not to be 
delivered, but destroyed, unless Brumfield & Baker also went 
upon it; that Lingenfelter took the note, and, after procuring 
Brumfield to go upon it, borrowed the money on it from the 
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plaintiff, who had no notice of the circumstances under which 
Hunter’s signature was obtained. 

Upon these facts, the Circuit Court held that Hunter was lia- 
ble, and gave judgment accordingly. ‘To this opinion, Hunter 
excepted, and appealed to this court. No instructions were 
asked, and none given. The bill of exceptions contains a 
statement that the parties agreed that the facts were correctly 
found, and that the only question was as to the conclusion of 
law. The cause was submitted at the January term, 1853, 
Judge Leonard not then being upon the bench ; but no opinion 
was filed until the present term. 

Leonard, for appellant. Delivery of a promissory note is 
essential to its validity. Here there was no delivery on the 
part of Hunter. The note was signed and put into the hands 
of one of the makers, to be delivered when signed by two others, 
or destroyed in the event of their declining to signit. The 
principal had no authority from Hunter to deliver the note, and 
the delivery by him, without authority, is not binding on Hun- 
ter. (Canfield v. Ives, 18 Pick. 263. 20 Johns. Rep. 288. 
Clark v. Gifford, 10 Wend. 280. Jackson v. Sheldon, 22 
Maine Rep. 574.) 

No brief or appearance for respondent. 


Scott, Judge, delivered the opinion of the court. 


This was a cause originally commenced in a justice’s court, 
whence, after a judgment for the plaintiff, it was taken by ap- 
peal to the Circuit Court, where, on a trial de novo, there was 
a judgment for the plaintiff a second time. 

This cause, being an appeal from a justice’s court, was tried 
by the court sitting as a jury, and no instructions were asked 
by either party. It has been repeatedly held, that causes taken 
by appeal from a justice’s court to the Circuit Court, must be 
tried as they were tried by the old law, and not under the pre- 
sent practice act. The proceedings in justices’ courts are ex- 
pressly excepted from the operation of that act but in one 
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particular, which does not affect this question. On an appeal 
from a justice’s court to the Circuit Court, if the cause is sub- 
mitted to the court for trial, instructions must be asked declar- 
ing the law, otherwise the case cannot be reviewed. The facts 
should not be found by the court, but the evidence must be pre- 
served by a bill of exceptions, as under the old practice. The 
same course is pursued if the trial is by a jury. 

We feel no reluctance in making this disposition of the cause, 
as, on the merits, the judgment is clearly for the right party. 

Judge Ryland concurring, the judgment will be affirmed. 


ae. 
ese 





McCavtey’s ADMINISTRATOR, Defendant in Error, vs. CLEVE- 
LAND, Plaintiff in Error. 


1. The receipt of a share of the profits of a concern does not necessarily create 
a partnership in the stock, as between the parties. 


Error to McDonald Circuit Court. 


The case is stated in the opinion of the court. 
Edwards, for plaintiff in error. 
No brief or appearance for defendant in error. 


Rytanp, Judge, delivered the opinion of the court. 


James McCauley, in his lifetime, commenced his civil action 
in the Circuit Court of McDonald county, against Jasper 
Cleveland. McCauley, in his petition, stated that on the 1st 
day of February, 1850, he bought of Cleveland, the defend- 
ant, one half of a blacksmith shop and a set of tools, and en- 
tered into partnership with the defendant in the blacksmith 
business. He states that they were both to share equally in the 
profits of said business : he states that they worked together in 
said shop for some three months or more, in which time divers 
accounts were made against divers persons for various amounts. 
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He states the names of several persons, and the amount of the 
accounts due by them. He charges that defendant had collected 
these accounts, or a greater part of them, and has failed to 
account to the plaintiff for the same. He also charges that de- 
fendant sold the said blacksmith’s shop and tools for some four 
hundred dollars, for which he (defendant) has failed to account 
with plaintiff. He states that he is still indebted to the defend- 
ant a small amount on the original purchase of the shop and 
tools. He asks for judgment for the amount found to be due 
him, after deducting such credits as the defendant may be en- 
titled to, which plaintiff states he believes to be about forty- 
four dollars, leaving a balance of two hundred and twelve dol- 
lars, for which he asks judgment. 

The defendant answered this petition by stating that the 
plaintiff, after he, the defendant, had purchased a blacksmith 
shop and blacksmith tools, desired to enter into partnership 
with the defendant, and it was agreed by defendant that if he, 
the plaintiff, would pay one half of the cost of said shop and 
tools, he and plaintiff should be joint owners thereof, and carry 
on the business in co-partnership with defendant. 

Defendant says plaintiff afterwards came into the shop and 
worked with him about a month or six weeks, and Jeft, and did 
not return. Defendant also states that plaintiff, during the 
time he worked with defendant, as aforesaid, received his full 
share of all the proceeds and profits of said concern, but never 
‘did pay the one half of the cost of said shop and tools, nor 
any part thereof, and had no interest therein. Defendant did 
sell said shop and tools and kept the proceeds, as he had a right 
todo. Defendant denies that he owes plaintiff any thing, but 
charges that he (plaintiff) owes defendant for the use of said shop 
and tools while he worked in said shop, the sum of twenty-five 
dollars, for which he asks judgment. 

The plaintiff moved the court to strike out this answer. The 
record does not show what became of this motion. There was 
a trial by jury, and a verdict for the plaintiff. Defendant moved 
to set aside this verdict: his motion being overruled, he ex- 
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cepted and filed his bill of exceptions. The death of the plain- 
tiff, McCauley, is afterwards suggested on the record, and 
Moses Allen, as administrator of the said McCauley, is admit- 
ted, by consent of the defendant, to prosecute the action as 
party plaintiff. 

The bill of exceptions shows that, on the trial, the plaintiff 
proved that defendant sold the shop and tools mentioned in the 
plaintiff’s petition, for four hundred dollars, and collected 
thirty dollars of the partnership debts; that McCauley pur- 
chased of Cleveland, for ninety dollars, one half of the shop 
and tools, and that McCauley paid Cleveland fifty dollars 
thereof, and Cleveland told witness that he did not know 
whether there were debts due the firm to pay the residue of nine- 
ty dollars. This was all the evidence given by the plaintiff. 
The record is silent as to what evidence was given by defend- 
ant; none appears to be saved by the bill of exceptions. 

The court, at the instance of the plaintiff, gave the follow- 
ing instruction to the jury: ‘‘It is admitted by defendant that 
plaintiff was in partnership with him in the blacksmith shop and 
tools, and that defendant sold the shop and tools and kept the 
money ; and if the jury believe from the evidence, that plaintiff 
paid defendant any amount on the shop and tools, plaintiff is 
entitled to recover the amount so paid, and the amount of 
partnership dues collected by defendant, after deducting the 
amount yet due defendant on the shop and tools; and that 
plaintiff is entitled to recover from the defendant half the 
amount for which the shop and tools were sold for by defend- 
ant.”? To the giving of this instruction the defendant except- 
ed. The case is brought here by writ of error. The instruc- 
tion given by the court for the plaintiff, as above set forth, 
raises the only matter for our consideration. 

We cannot see how, from the record, as it is now before us, 
the Circuit Court could tell the jury that ‘it is admitted by 
defendant that plaintiff was in partnership with him in the 
blacksmith shop and tools.” There is no evidence of any ad- 
missions by defendant about the partnership, and we suppose 
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the court founded this instruction upon the defendant’s answer 
alone. We do not consider that the answer warrants any such 
instruction. ‘True, it states what would be sufficient to charge 
McCauley and Cleveland as partners, in favor of third per- 
sons ; but this may very often occur, and persons who are in 
reality not partners, may, from their acts, render themselves 
liable to be considered partners by third persons, and be made 
responsible as such. But here, the receipt of one half of the 
profits did not make McCauley a partner with Cleveland in the 
shop and tools, and there was no evidence which warranted 
this instruction, other than the answer which denies the part- 
nership. It was error, therefore, to give it. 

The instruction is wrong in another point of view, and was 
calculated to mislead the jury. ‘The court tells the jury, ‘‘ If 
they believe the plaintiff, McCauley, paid any amount on the 
shop and tools to the defendant, that the plaintiff is entitled to 
recover the amount so paid; also, entitled to recover from de- 
fendant half the amount for which the shop and tools were sold 
by defendant.”? This is obviously incorrect. The defendant 
is not bound to pay back to plaintiff the consideration money 
for the shop and tools, which plaintiff was to pay or had paid 
to him at first; and also, pay to him half of the price for which 
defendant afterwards sold the shop and tools. 

The Circuit Court erred in giving this instruction ; its judg- 
ment is therefore, with the consent of the other judges, reversed, 
and this case is remanded for further proceedings. 





Masor, Respondent, vs. Harrison, Appellant. 
1. Judgment reversed for an insufficient finding of the facts. 


Error to Howard Circuit Court. 


Harrison, being summoned as garnishee under an execution 
in favor of Major against McMullin, answered that he hired a 
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slave from McMullin, for a specific period, at a rate agreed 
upon, but that the slave was diseased at the time of the hiring 
and known to be so by McMullin, and died of the disease short- 
ly after coming into his possession, without having done any 
work for him, and so he did not owe any thing for the hire. 
The plaintiff replied that the slave was not diseased when hired, 
or that if he was, McMullin had no knowledge of the fact. 
The court, trying the issue without a jury, found the facts to 
be, that the slave was well known to Harrison, and that the 
slave’s wife belonged to and lived with him ; that McMullin 
hired the slave on the Ist of January, 1850, at which time 
Harrison also tried to hire him; that McMullin kept the slave 
about two months, during part of which time he was unwell, 
which was known to Harrison; and that in February, 1850, 
Harrison proposed to McMullin to hire the slave of him for the 
balance of the year, and did so ; that McMullin made no rep- 
resentations ; and that shortly after Harrison took possession 
of him, the slave, from sickness, became unable to work and 
continued so until he died. Upon these facts, the court de- 
clared that Harrison was liable as garnishee for the hire. 
Gardenhire, for plaintiff in error. 
Clark, for defendant in error. 


Scorr, Judge, delivered the opinion of the court. 


This was a case peculiarly appropriate for a trial by a jury. 
It was one involving a question of fraud in fact. We deem the 
finding of the court insufficient. The question was, whether 
McMullin hired the slave to the appellant, Harrison, knowing 
that he was diseased. From the finding of the court, it would 
seem that this allegation was met with the fact, though it was 
not set up as @ defence in the answer, that the state of the 
slave, as to health, was known to the appellant. Now the find- 
ing of the court, in relation to this matter, we deem insufficient. 
We cannot, from the circumstances set forth in the finding, in- 
fer that the diseased state of the slave was known to the ap- 
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pellant. Because the slave had a wife at the house of the ap- 
pellant, and that the appellant wished, some time before, to 
hire the slave himself, it does not follow, as a matter of law, 
that he knew the condition of the slave, as to health. What a 
jury would do, in such a case, we cannot say ; but surely, from 
these circumstances alone, we would never draw the conclusion 
that the appellant knew that the slave was diseased. 

Judge Ryland concurring, the judgment will be reversed, and 
the cause remanded ; Judge Leonard not sitting. 





S1ckLEs e¢ a/., Respondents, vs. Apport e¢ al., Appellants. 


1. Judgment affirmed, because no exceptions were saved, the case having ori- 
ginated before a justice of the peace. 


Appeal from Carroll Circuit Court. 


King, for appellants. 
Gardenhire, for respondents. 


RYLAND, Judge. This was a suit on a note originally 
commenced before a justice of the peace. Judgment there 
given for the plaintiffs; the defendants appealed to the Circuit 
Court. 

On the trial in the Circuit Court, the cause was submitted 
to the court without a jury, and the court found a general ver- 
dict for the plaintiffs. Judgment was rendered accordingly. 

The record shows no exceptions to any testimony, either ad- 
mitted or excluded. No instructions were asked, or refused, 
or given. No exceptions being saved, the judgment must be 
affirmed. 

Notwithstanding the numerous decisions to this point, of our 
court, such records still present themselves here. See Zodd v. 
Aiken, at last January term. Terrell v. Hunter, at this term. 

Let the judgment be affirmed; the other judges concurring. 
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Derrick, Respondent, vs. JEWETT, Appellant. 
1. Judgment reversed for want of a finding of the facts. 
Appeal from Dade Circuit Court. 


Action begun in the Circuit Court to recover the sum of 
$128, delivered by the plaintiff to the defendant in California, 
in gold dust, to be paid to plaintiff’s wife in Missouri. 

Wright, for appellant. 

Clark, for respondent. 


LEONARD, Judge. The trial here was by the court, and the 
record shows no finding of the facts. 

According to the repeated decisions of this court, this is an 
error, for which the judgment must be reversed, (Bates v. 
Bower, 17 Mo. Rep. 550. Farrar v. Lyon, 19 Mo. Rep. 
122,) and it is reversed accordingly, and the cause remanded. 


Cavin, Plaintiff in Error, vs. Smita & Kerr, Defendants in 
Error. 


1, The declarations of a party, while in possession of personal property, 
against his title are admissible evidence against a party claiming under him. 


Error to Polk Circuit Court. 


Action for the conversion of a mare. The defendants pur- 
chased the mare at a constable’s sale under an execution in 
their favor against one Ray. At the trial, the defendants 
offered evidence of admissions by the plaintiff that he had sold 
the mare to Ray. The plaintiff, in rebuttal, offered to prove 
declarations of Ray that the sale to him was upon a condition, 
and that the condition had never been complied with. This 
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evidence was excluded, the plaintiff excepted, and, after a ver- 
dict and judgment against him, sued out this writ of error. | 
F. P. Wright, for plaintiff in error, that there was error 
in the exclusion of Ray’s admissions, cited 2 Stark. Ev. part 
2, p. 32. 1 Taunt. 189. 
Otter, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


The court should have admitted the testimony of the wit- 
ness, Mayfield. The defendant’s answer to the action, as ap- 
pears from the evidence, though not in the pleadings, rested on 
the assumption that Ray was the owner of the mare. Now, it 
is a settled rule of law that a party cannot create evidence for 
himself. Yet he may, by his acts and declarations, make evi- 
dence against himself. If Ray was the owner of the mare, al- 
though he could not confirm or strengthen his title by his own 
declarations, yet his declarations may weaken or disprove his 
title. The possessor of property, nothing more appearing, is 
presumed by the law to be the owner of it. The law raises this 
presumption in favor of him who is in the possession of prop- 
erty. Now if he will, against his interest and against the pre- 
sumption of law, make declarations or admissions, those de- 
clarations and admissions are, like all others, made against a 
party’s interest, and will be evidence against him. When one 
is in possession of property, the presumption of law is, that it 
is his, if nothing more appears. Now, if he will, by his words, 
show that the property is not his, why should not those admis- 
sions be evidence against him, just as any other admissions 
made against his interest? 

In order to show property out of another, is it not every 
day’s practice to receive his declarations or admissions that it 
does not belong to him, or that he has only a limited interest 
in it, or holds it in a fiduciary capacity? ( Zurner v. Bel- 
den, 9 Mo. Rep. 797.) 

The answer did nothing more than controvert the allegations 

29—voL. XXI. 
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of the petition. If the defendants acquired title, in any way, 
to the property, they should have set up the matter in their 
answer. As the pleadings now stand, there is nothing but a 
denial of the conversion alleged in the petition. This, howev- 
er, can be of little consequence, as the judgment is reversed on 
another ground, and the cause will be remanded, when there 
will be an opportunity of amending the pleadings, if the par- 
ties should see fit. 
Reversed and-remanded ; the other judges concur. 


THE State, Respondent, vs. Hartow, Appellant. 


1. The separation of the jury in a murder case held no ground for a new trial, 
there being no ground to suspect that they had been tampered with. 
2. Intoxication is no justification or extenuation of a homicide. 


4ppeal from Chariton Circuit Court. 


The facts are stated in the opinion of Judge Ryland. 

Clark, for appellant. 1. The court erred in giving the 5th 
instruction for the state. (Wharton’s Crim. Law, 395. Mon- 
roe v. State, 5 Geo. 2 Comst. 202.) 2. The 7th instruc- 
tion was erroneous. (18 Mo. Rep. 423. 8 Smedes & Marsh. 
401.) 38. The 8d instruction asked by defendant should have 
been given. 4. The 4th instruction asked by defendant should 
have been given. (11 Humph. 154.) 5. The 9th and 18th 
instructions for defendant should have been given. 6. A new 
trial should have been granted for the misconduct of the jury. 
(9 Smedes & Marsh. 465. 18 ib. 398.) 

Gardenhire, (attorney general, ) for the State. 


Ry.anD, Judge, delivered the opinion of the court. 


Kinsolving Harlow was indicted at the May term of the Cir- 
cuit Court of Chariton county, in the year eighteen hundred and 
fifty-five, for the murder of Green B. Andrews. He was tried 
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at the same term and was convicted ; the jury finding him 
guilty of manslaughter in the first degree, and assessing his 
punishment to ten years’ imprisonment in the state penitentiary. 

The defendant moved for a new trial; also, in arrest of 
judgment ; which motions being denied, he excepted, and has 
brought the case here by appeal. His counsel in this court 
contends that the Circuit Court erred in giving and in refusing 
to give instructions, and relies principally upon these errors, 
as alleged by him, for a reversal of the judgment below. He 
also alleges the separation of a part of the jury from the rest, 
and the conversing of one of the jurors with a person, not an 
officer of the court, and without the permission of the court, as 
a sufficient cause for a new trial, and that the refusal of the 
lower court to grant a new trial for this cause is error. 

In regard to the separation of the jury, it appears that some- 
time during the trial, while the jury were confined in their room 
in the hotel, the sheriff went out of the room with two or three 
of the jurors, a short distance, and stayed a short time, leav- 
ing the rest of the jury in the room, with no officer of the court 
with them; that the sheriff was in sigh’ of the room all the 
time; that persons might have entered the jury-room and con- 
versed with the jurors, without the sheriff seeing them or hear- 
ing them ; but the sheriff stated that he believed no such thing 
was done in this case. The conversation of the juror was in 
hearing of others ; it related to a different matter altogther. It 
seems that one of the jurors had come to the town where the 
trial was to take place, in a buggy, with Henry Shrader; that 
the juror told Shrader not to leave him, to go to the hotel and 
stay one day longer and he would pay his expenses, by which 
time he (the juror) thought he would be able to return home 
with him. This was all the conversation held by the juror. 

There is no pretence that the jury were tampered with in this 
case. In our state, the conveniences for the accommodation of 
jurors and witnesses, during their attendance at courts, in many 
of the counties, are very inferior; no court houses in some, 
and the taverns and public houses are the only places where 
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rooms can be obtained at all, and these of the most inconvenient 
kind. Were this court to apply the old strict and rigid rules, in 
regard to the conduct of jurymen in criminal cases, which have 
been observed in England and in some of the older states of the 
Union, it would, in effect, turn loose the guilty upon the com- 
munity, without a probability of punishment. It would virtu- 
ally put a stop to the punishment of offences. 

The trial of offences should be conducted with the utmost 
care to avoid ell improper influences bearing on the minds of 
the jurors ; and where such influences have been used, or any 
tampering with jurors made to appear, the courts should cor- 
rect such abuses by granting new tria!s. 

The possibility of the use of such influences, or of the tam- 
pering, will not alone be sufficient to warrant the granting of 
new trials ; but wherever facts warrant the belief of any im- 
proper interference with the deliberations of the jury, there the 
new trial should be given. Such has been the doctrine of this 
court heretofore, and it will still continue. See State v. Jgo, 
decided at this term. So far, then, as regards the conduct of 
the juror, in this case, there was nothing which would justify 
the lower court in granting a new trial ; nor was the bare pos- 
sibility that, whilst the sheriff was out with two or three of the 
jurors for a short time, and at a short distance from the jail- 
room, in the hotel, persons might have entered the jury-room 
and talked with them about the trial, sufficient ground for 
the Circuit Court to sustain the motion for a new trial. 

In order to determine properly the questions arising upon 
the giving and the refusing to give the instructions in this case, 
I ‘have thought it most proper to state the evidence as preserved 
in the bill of exceptions. Before I do this, let me once more 
condemn the useless and worse than useless practice of stretch- 
ing out a few propositions of law, applicable to the case, into 
a string of instructions, which generally becomes weaker as it 
grows in length. Here are asked for eight and twenty instruc- 
tions !—eight for the State, and twenty for the defendant, and, 
altogether, twenty-one given to the jury. This, in a case in- 
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volving but two or three simple propositions of law, which could 
be well and plainly laid before the jury in a few pointed, pithy 
and clear instructions, is condemned as meriting our serious. 
disapprobation. The following is the evidence: The State in- 
troduced Daniel J. Hays, who being duly sworn, stated that 
the last of July, or the 1st cf August, some two years ago, as 
he was coming from Glasgow, when he got to the brink of 
Chariton river, he saw Green B. Andrews and the defendant in 
the boat, about to start over the river: he spoke to them, and 
asked them to wait for him; that the boat was detained and he 
rode in the boat, on his horse, by Andrews and defendant, who 
were standing together, talking: he spoke to them as he passed 
them in the boat, but neither spoke to him. As soon as he 
passed them, he got down off his horse and turned around; as 
soon as he turned around, he saw a knife, of considerable size 
for a pocket knife, perfectly new, drawn open in the defend- 
ant’s right hand. Defendant said to Andrews, ‘‘ you have a 
knife ;”? Andrews said he did not have one; defendant reached 
out his hand and put his finger in Andrews’ waistcoat pocket, 
as witness thought, to feel for a knife. Just at this time, An- 
drews raised his hands to his side, as if to show he had no knife, 
when a knife, two or three inches long, slipped from under his 
sleeve, point foremost, being open; and as soon as Andrews 
saw his knife, he turned and ran out off the boat, and defend- 
ant was running after him; and just as Andrews reached the 
end of the boat at the bank, defendant struck him overhanded, 
with a knife in his right hand, in the left side of his neck, and 
Andrews told defendant not to strike him any more. When 
Andrews started to run out of the boat, he and defendant were 
nearest the end of the boat he went out at, and he thinks he 
ran from fifteen to thirty feet before defendart struck him; 
that the boat was about thirty or thirty-five feet long; that, so 
soon as Andrews was struck and got on the east bank, the boat 
was shoved off by the defendant, witness and Harlow in it, 
leaving Andrews and the ferryman on the east bank. The 
boat landed at the point made by the junction of the east and. 
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west forks of the river, where witness got out, leaving defend- 
ant in the boat. At this time, Andrews spoke to witness, to re- 
turn to him—that he was badly hurt ; but the defendant shoved 
off the boat and carried it to the west side of the west fork of 
the river, and then left. Witness saw defendant no more; that 
he, witness, immediately went a short distance on the west 
fork, and got a Mr. Menifee, who was on the west side of west 
fork, to come down and cross the boat to him, and that witness 
and Menifee then went to Andrews ; that when they got to An- 
drews, they found him stabbed in the neck, as above stated, 
very badly, and seemed to be suffering very much ; that wit- 
ness remained with him a short time after, and left before he 
died. He believes the wound was mortal, and that it killed 
him ; that no one was on the boat, when he first went in it, but 
Andrews, the defendant, a negro man, (the ferryman,) and 
himself ; that he was drinking, somewhat intoxicated, but not 
so drunk but that he could recollect what took place, and re- 
member distinctly that he had his horse in the boat with him, 
and took him out of the boat when he got out, and that he met 
no one that evening between the river and home ; that he did 
not consider a man drunk as long as he could talk and get 
about; that Andrews and defendant were both somewhat intox- 
icated, but not drunk ; that witness had liquor with him and 
drank after Andrews was struck, and before he finally left An- 
drews. This killing was done in Chariton county, in the state 
of Missouri. 

The State then called Col. John Moore as a witness, who 
being duly sworn, stated that the afternoon of the day on 
which Green B. Andrews was killed, he rode up to the office of 
one William A. McLure, near Monticello, having heard that two 
men were down the road, in the direction of Glasgow, about to 
fight: he looked in that direction and saw two men coming up 
the road in the direction of where witness was, who proved to 
be Green B. Andrews and the defendant; that when the said 
Green B. Andrews and defendant came up near where witness 
was, the defendant turned up the Monticello road and rode in 




















JULY TERM, 1855. 451 





State v. Harlow. 





a gallop, and Andrews continued in the road leading to the 
ferry; that a short time afterwards, the defendant came back 
from the direction of Monticello and rode up near the witness, 
when witness (speaking to defendant) said: ‘* Doe., you let 
Andrews back you out this time.”? The defendant replied, 
+¢ By God, you will see who backed out before we get to the 
ferry.”” The defendant started off in a gallop in the direction 
Andrews had gone. He saw Andrews after he was stabbed. 
The cut was upon the neck; that when he saw Andrews and 
Harlow at Monticello, referred to above, they were each drink- 
ing, and a little intoxicated, but he did not consider them drunk. 

The State then introduced William A. McLure as a witness, 
who being duly sworn, stated that on the afternoon of the fatal 
rencounter between Andrews and defendant, he was at his office 
near Monticello. In looking down the road leading to Glas- 
gow, he saw two men, as he thought, in the act of fighting, 
near the house of the widow Smith. Fearing that Mrs. Smith 
might become alarmed at the fighting, he requested Mr. W. V. 
Hall and James Morrison to go down and try and prevent their 
fighting at that place. Before Hall and Morrison got very far, 
he saw them get on their horses, and rode up not far from 
where witness was standing, when defendant turned up the road 
leading to Monticello, and Andrews down the road leading to 
Chariton ferry. The defendant shortly after came back from 
the direction of Monticello, and on approaching near Col. 
Moore, Col. Moore remarked to him, (defendant,) ‘* Doc., 
you let Andrews back you out ;”? that defendant replied, ‘* By 
God, you will see before we cross the ferry.” He then started 
off on the road Andrews had gone, ina gallop. Te saw An- 
drews after he was stabbed ; he was stabbed in the neck, and 
believes he died from the effects of the stab, soon after dark 
of that day. The difficulty occurred when the sun was about 
two hours high. Defendant and deceased were both drinking ; 
but did not consider either drunk. 

The State next introduced W. V. Hall as a witness, who be- 
ing duly sworn, said that on the afternoon on which the fatal 
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difficulty occurred, at the request of one McLure, he started 
down the road leading from Monticello to Glasgow, for the 
purpose of attempting to keep two men from fighting opposite 
the house of the widow Smith, on said road. After going a 
short distance, he found that the two men were Green B. An- 
drews and the defendant, who had dismounted their horses— 
the defendant holding a knife in his hand and Andrews a rail 
in his. After advancing a little further towards the parties, 
the parties mounted their horses and came up the road leading 
by McLure’s office, at which place Andrews turned down the 
road leading to the Chariton ferry, and Harlow turned up the 
road leading to Monticello. A short while after this, the de- 
fendant came riding back, in a gallop, and halted as he ap- 
proached Col. Moore, who was near the office of W. A. McLure. 
Moore remarked to defendant, ‘* You let Andrews back you 
out.” Defendant remarked, ‘*‘ By God, you will see before we 
cross the ferry, which backs out ;” that he did not remember 
having told Moore, Harlow had backed out ; that Andrews and 
Harlow were both drinking, but did not consider them drunk. 

The State then introduced James Morrison as a witness, 
who being duly sworn, said, at the request of McLure, he went 
with Hall to part two men, who seemed to be about to fight 
opposite the house of the widow Smith, on the road leading to 
Glasgow. The parties were dismounted; defendant had a 
knife in his hand, and Andrews had a rail in his ; before reach- 
ing the parties, they mounted their horses and came riding up 
together to McLure’s office, when defendant turned up to Mon- 
ticello, and Andrews turned down the hill to the ferry. Don’t 
remember whether witness or any one told Moore, defendant had 
backed out. After some short time, defendant returned from 
Monticello, and on approaching Col. Moore, the Col. remarked, 
“‘Doc., you let Andrews back you out,” or, ‘* you reniged,” 
he did not distinctly know which, but thought it was ‘‘ reniged ;”” 
defendant replied, ‘‘ By God, you will see, before we get to 
the ferry,”’ or ‘‘to home,”? he did not remember which,. dis- 
tinctly, and rode off in the direction Andrews had gone. 
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Thomas Wright was then introduced as a witness, who being 
sworn, said that he was with Andrews when he died; that he 
died of the wound on the neck: he saw Daniel J. Hays there; 
that he considered him as being very drunk; that Hays’ horse 
was on the opposite side of the river from where Andrews was 
lying; that the wound on Andrews’ neck had been sewed up 
before he got to him; that Andrews died a short time after 
dark. 

The State next introduced C. A. Chapman as a witness, who 
being sworn, said that as he was returning from home from 
Glasgow, saw a boy riding very fast for a doctor; he heard 
there had been a fight, and Andrews was stabbed. I stopped 
awhile in Monticello and then went to the ferry, where I saw 
Andrews lying on the bank of the river, and had a wound, as I 
thought, on the right side of the neck, which had been sewed 
up. Andrews was then cold and pulseless and weak, and I 
believe he died of the wound. 

The State next introduced Thomas S. Allenas a witness, who 
stated that the afternoon on which Andrews was killed, he met 
Andrews on-the road leading from Monticello to the ferry, at 
the foot of the hill, about three quarters of a mile from the 
ferry, and near Monticello. A short time afterwards, defend- 
ant came riding up in a gallop, and, as he rode up, Andrews 
said to defendant: ‘‘ Doc., here is the dead come to life,” 
meaning the witness, whom Andrews had heard was dead. The 
defendant and Andrews were both drinking ; the defendant was 
very drunk—reeling on his horse; the defendant and Andrews 
rode off together towards the ferry; they seemed friendly. 
Witness met Edwin Price on the road soon after they passed ; 
witness looked back and saw that defendant had fallen in be- 
hind Andrews. 

The State then introduced Thomas A. Trent as a witness, 
who being duly sworn, says that Andrews was at his house the 
day before the difficulty occurred, and that he asked witness if 
he thought the defendant would fight ; that witness replied he 
thought defendant would not fight without a knife, but would 
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fight with a knife; that the deceased said he thought the de- 
fendant would not fight even with a knife, and that he intended 
to try him, knife or no knife; witness again replied, that he 
{the deceased) had imposed on defendant twice, and that de- 
fendant had told witness that the third time he (Andrews) im- 
posed on defendant, would be the charm; and that he (wit- 
ness ) would advise him to let defendant alone. The deceased 
again replied, he intended to try him again anyhow; that the 
threats referred to above, as being made by the defendant, 
‘¢that the third time would be the charm,”’ were made some 
three years before the fatal rencontre. He further stated that 
at a Mr. Cross’, some three years before the difficulty, he saw 
deceased press upon defendant, and threatening to strike him; 
the defendant had a knife in his hand, and was giving back ; 
witness walked up to defendant and took the knife out of his 
hazd; that defendant was giving back; he warned deceased 
no: to press upon him; that if he did, he would cut him. At 
another time, when defendant, deceased and witness were com- 
ing from old Chariton, on the road between old Chariton and 
home, that deceased again made an effort to fight with defend- 
ant, and was pressing on him, and that defendant declined, 
and walked off briskly from him in a cowardly manner ; that 
the deceased was a much larger and stouter man than defend- 
ant; that he considered the deceased an overbearing, quarrel- 
some man. 

This being all the evidence offered by the State, in chief, the 
defendant then introduced and offered as a witness James An- 
drews, who being sworn, said he had lived a neighbor to Green 
B. Andrews, the deceased, during his lifetime, and had known 
him well for twenty years. Defendant’s counsel then asked 
him what was the general character of the deceased, as a quar- 
relsome, desperate, overbearing man, or a peaceable man ; to 
the answering of which question the counsel for the State ob- 
jected, but the court overruled the objection, and the witness 
answered and said, ‘‘ that it was not good ;”? that he had seen 
him have difficulties with his neighbors, and on one occasion 
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draw his knife upon an old man; and that the neighbors, gen- 
erally, considered the deceased a quarrelsome, overbearing, bad 
man. 

The defendant then introduced Edwin Price, who testified 
that on the day Andrews was killed, he was at Glasgow with 
Andrews and defendant ; that in the evening, they all started 
home ; after they started, the defendant asked Andrews if he 
thought one Fleming was a stouter man than he was, to which 
Andrews replied he was; the defendant said he was not, and 
that he could whip him or any other man of his age and size. 
Andrews then told defendant that he himself could whip him; 
the defendant denied it; they then quarreled, and got down off 
their horses to fight on the road, near where the widow Smith 
lives. As soon as they got down, Andrews got a rail, and de- 
fendant drew his knife. In this situation he (witness) left 
them, and went on the road towards home, meeting no one 
that he remembers ; that when he got to the Chariton river, he 
crossed in the boat, and just as he got out of the boat, on the 
side of the river towards home, defendant and Andrews came 
up, and defendant halloed to him to wait for him. Witness 
stopped on the bank of the river; defendant and Andrews came 
into the boat; the defendant sat down on the gunwale of the 
boat, near the end of the boat farthest in the river. Andrews 
came up to him and said to him, ‘‘ you have a knife drawn 
about you ;” the defendant denied it, and Andrews said, ‘* you 
are a damned liar, and I will whip you.”? The defendant sprang 
to his feet, and then commenced going out of the boat; the 
horses were then between the parties and him, so that he could 
not see much; but he heard Andrews, after he got on the bank, 
say, ‘‘ Don’t strike me any more.” ‘The witness could not 
hear every thing that was said; but could hear very distinctly 
what he had related, and could see the parties, as stated. 
Daniel Hays was in the boat at the time, though he was drunk ; 
he reeled on his horse as he rode in the boat. Witness also 
stated that defendant and Andrews were both quite drunk ; that 
he himself was sober, and that he was a brother-in-law of the 
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defendant’s, being a brother of defendant’s wife ; that as soon 
as defendant and Andrews got out of the boat, as stated above, 
he started home; that defendant left; he supposes, ran off, 
as he never saw him any more until after he was arrested, 
which was some time last fall; that the river, where Andrews 
was killed, is about eighty yards wide; that the difficulty oc- 
curred in the boat, on the east bank of the river, and that 
witness was on the west bank at the time of the difficulty. 

The defendant then introduced one William Jackson, as a 
witness, who said he had known the deceased for thirty years ; 
that his character, as a peaceable man, was not good, when 
drinking ; that when under the influence of liquor, he was bois- 
terous and quarrelsome ; when sober, the deceased seemed to 
be a reasonable man. 

The defendant then introduced Peyton Windboun, who said 
that he had lived with Andrews two or three years, and never 
heard him make any threats against defendant or any body 
else, and witness never had any difficulty with deceased. 

The defendant then introduced Samuel Dewitt as a witness, 
who said that he had not known deceased very long ; that when 
he was drinking, he was a troublesome and quarrelsome man ; 
when sober, he always thought, a fair man. 

This being all the evidence offered by the defendant, the State 
then recalled John Moore, who stated that the river, at the place 
where Andrews was killed, was at least a hundred yards wide ; 
that a person could hear loud talking from one bank to the 
other. This being all the evidence in the case, the court then 
gave seven instructions for the State, the 5th and 7th of 
which are complained of by the defendant as erroneous. The 
5th instruction is as follows: ‘‘No remarks or threats made 
by Andrews, affecting defendant, to a third party, previous to 
the assault, and not communicated to defendant, are any justi- 
fication for the assault or extenuation of the offence.” That 
there is nothing improper in this instruction is too plain for ar- 
gument. The threats made against a person, by one who is af- 
terwards slain by him, never coming to the ears of the manslayer, 
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surely were never yet held by a court of justice as any justifi- 
cation or extenuation of the homicide. How can such threats 
extenuate the act of a man who never was affected by the 
threats, never having heard them ? 

The 7th instruction is as follows: ‘* That in every case of 
the killing of one human being by another, the law presumes 
malice.” ‘This instruction would have been right as a general 
proposition of law, beyond all question, if the word ‘‘ unlaw- 
ful’’ had been used before the word ** killing.””? As an abstract 
proposition, the legal mind cannot assent to its correctness as 
it now stands; but yet we do not consider this general abstract 
declaration, improper as it is, as authorizing this court to re- 
verse the judgment of the Circuit Court, because we find that 
the Circuit Court has fairly and properly put the law of this 
case before the jury, in other instructions, more specific and 
very favorable for the defendant ; indeed more favorably for 
the defendant than what might be strictly regarded as the law. 
The instruction No. 17, asked by the defendant, and given by 
the court, does away with whatever injury the 7th instruction, 
given for the State, and the refusal to give the 15th, as asked 
by defendant, might have produced. The 15th instruction is as 
follows: ‘Every killing of a human being is not a crime by 
law.” This the court refused to give. It is too general; it 
has no bearing on the case. It is an abstract, legal proposi- 
tion, undoubtedly true, more correct than the one in the 7th 
instruction given; but we think the court properly refused it, 
even in this case. But, as stated above, the 17th instruction 
is calculated to do away with any improper impression made by 
the 7th, given for the State. This 17th instruction declares 
that, ‘‘ whilst the law presumes malice when the killing is 
proved by evidence, yet such presumption is but a general rule 
of law, and the jury, therefore, in determining the intention, 
ought to be guided alone by the facts and circumstances of this 
particular case.” So far, then, as the 7th instruction, given 
for the State, may have had an injurious tendency against the 
defendant, the same is done away by the 17th and other instruc- 
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tions given for the defendant. This disposes of every objec- 
tion made against the judgment below, except the refusal of 
some instructions asked by defendant. We shall briefly notice 
them. The court gave fourteen instructions, as prayed by the 
defendant, and refused to give six, namely, the 3d, 4th, 5th, 
9th, 15th, and 18th. The 3d instruction was, in substance, 
given to the jury in the 6th instruction. The 4th instruction 
was given in the 8th. There is no cause of complaint in re- 
fusing these two, as the same propositions were substantially 
put before the jury. As to the addition in the 6th, over and 
above the 3d instruction, it is proper, and was correctly added. 
The 5th instruction was very properly refused, having no facts 
in proof to warrant the court in giving it. The 9th instruction 
—is as follows: ‘* That, although drunkenness is no justification 
for the killing, yet the jury may take it into consideration, in 
determining the intent with which the defendant did the act.” 
The 18th instruction is upon the same subject, and is as fol- 
lows : ** That, if the jury believe from the evidence before them, 
that defendant, at the time he killed Andrews, was so much 
intoxicated as not to be able to act as a sane and rational man ; 
that he became so intoxicated, not with the intention to kill 
Andrews, or to do him any personal injury, they must find de- 
fendant not guilty.”” I dismiss these two instructions, by sta- 
ting that human life, cheap as it now is, would hardly be con- 
sidered any longer under legal protection, if such should be 
the law laid down by our courts. It is considered criminal for 
a man to make himself a drunkard; one crime never yet justi- 
fied the commission of another. The 15th instruction has al- 
ready been disposed of. So much for the instructions refused. 
The court instructed the jury “that it was not sufficient to 
justify them, in condemning Harlow, to simply believe he is 
guilty ; but they must be so thoroughly convinced, by the evi- 
dence, that they shall not have a reasonable doubt of his guilt ; 
that the question of doubt or innocence, in this case, depends 
entirely, and must be determined alone by the intention which 
actuated the defendant in the killing ; that, in determining the 
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motive which prompted the defendant in killing Andrews, they 
must take into consideration all the facts and circumstances of 
the case; that, if the jury believe from the evidence, that An- 
drews manifestly intended to commit a felony upon Harlow, by 
violence or surprise, at the time of the rencontre, Harlow was 
not bound to retreat from him, but had a right to pursue him 
until he was out of danger; and if, in the conflict, Andrews 
was killed, Harlow would be justifiable, provided such act was 
necessary to prevent the commission of the apprehended felony 
er bodily harm.” 

The defendant has no cause of complaint in respect to the 
instructions; nor do I think he has against the verdict and 
punishment assessed by the jury. He has escaped with more 
leniency than such crimes sometimes meet. In regard to the 
motion in arrest of judgment, no error is complained of by the 
appellant here—no objection taken to the indictment. 

Upon the whole case, therefore, this court is of the opinion 
that the judgment below should be affirmed. Let it beso done; 
the other judges concurring. 


Tue State, Respondent, vs. Ieo, Appellant. 


1. The mere fact that a juror ina eriminal case separates from his fellows 
after they have retired to consider of their verdict, and is seen in conversa- 
tion with a by-stander, is no sufficient ground for setting aside the verdict, 
there being no ground for suspecting any improper influence. 


Appeal from Morgan Circuit Court. 


The facts are sufficiently stated in the opinion of the court. 
Edwards, for appellant. A juror having separated him- 
self from his fellows, without being attended by an officer of 
the court, without the consent of the court, after the cause was 
submitted to the jury, and before the jury had agreed on their 
verdict, said verdict was void. (3 Harris’ (Penn. ) Rep. 470. 
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Wesley v. The State, H. Humphrey’s (Ten.) Rep. 512. 
McCann v. The State, 9 Smedes & Marsh. (Miss.) Rep. 
465.) The facts in this case are different from those in the 
case of Whitney v. The State, 8 Mo. Rep., and State v. 
Barton, 19 Mo. Rep. 

Gardenhire, (attorney general,) for the State. It has of- 
ten been decided that the separation of the jury is, of itself, 
prima facie cause for a new trial. (7 Eng. (Ark.) 782. 9 
Sm. & Marsh. (Miss.) 465. 13 ib. 398, ib. 500. 1 Swan. 
(Ten.) Rep. 256. 8 Humph. 597. 11 ib. 169, ib. 502—a 
capital case. 1 Va. cases, 271. 2ib. 375. 11 Leigh, 633. 
3 Harris (Penn.,) a capital case, in which the prisoner con- 
sented to the separation.) But such is not the English doc- 
trine, (1 Chitty’s Rep. 401; 1 Chitty’s C. L. 634;) nor is 
it the doctrine of most of the American states. (Wharton’s 
C. L. 895. 2 Blackf. 114. 2 Carter (Ind.) 485. 11 Ohio, 
471. 18 ib. 492. 15 ib. 72. 2 Bailey, 565. 2 Strobh. 
178. 2 Rich. (S.C.) 119. 1 Bailey, 651. 1 Dev. & Bat. 
500. 7 New Hamp. 290. 1 Conn. 401. 12 Pick. 496. 4 
Cowen, 26. 5 Cowen, 284. 17 Wend. 423. 5 Hill, 32. 1 
Parker’s Crim. Rep. (N. Y. 1854) 256.) And it is not the 
doctrine of Missouri. (8 Mo. Rep. 165. 16 Mo. Rep. 391. 
19 Mo. Rep. 227.) 


LEONARD, Judge, delivered the opinion of the court. 


This was an indictment for a felonious assault and shooting, 
with intent to kill, upon which the defendant was convicted and 
sentenced to two years’ imprisonment in the penitentiary. Af- 
ter the verdict, a motion was made for a new trial, upon affi- 
davits that one of the jurors, after the jury had retired from 
the bar to consider of their verdict, was seen on the public 
square, unattended by an officer, in conversation with a by- 
stander ; but upon what subject, and how long, was not shown. 
The motion was overruled, and the record showing nothing 
more, the only matter for our judgment is the naked, dry ques- 
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tion, whether this separation of the juror from his fellows is, 
of itself, without any thing further, a sufficient ground to set 
aside the verdict, and we are all clearly of the opinion that it 
is not. 

Mr. Wharton (Crim. Law, 1008, ) says: ‘‘ The general rule 
is, that the verdict will not be set aside on account of the mis- 
conduct or irregularity of a jury, even in a capital case, unless 
it be such as might affect their impartiality, or disqualify them 
for a proper exercise of their functions. An exception, how- 
ever, formerly existed in England, and is still recognized in 
several of the United States, in felonies, where the jury sepa- 
rate, after the opening of the evidence. While, on the one 
hand, the present practice in England, and in a portion of the 
American courts, is to sustain the verdict, when the separation 
has been inadvertent; and no abuse has resulted from it. On 
the other hand, it has been considered, in several instances, 
that the mere separation, without permission, is, in itself, 
prima facie reason for a new trial.” 

By the old law, ‘‘ a jury, after their evidence given upon the 
issue, ought te be kept together, in some convenient place, 
without meat or drink, fire or candle, and without speech with 
any, unless it be the bailiff, and with him only if they be 
agreed.” (Co. Lit. 227.) A different rule, however, has 
since been acted upon, and now, according to the English prac- 
tice, juries are permitted to separate, in all cases, except fel- 
nies, whenever, in the discretion of the court, it seems proper ; 
and their mere dispersion or separation, with or without leave, 
is no ground for setting aside their verdict. (Rex v. Woolf, 
1 Chit. (Eng. Com. L. Rep.) 401. Zhe King v. Kuincar 
and others, 2 Barn. & Ald. 592.) In felonies, however, the 
old rule still prevails in England, except in cases of overruling 
necessity ; but as new trials are never allowed there in felonies, 
the effect of an inadvertent or even wilful separation of one or 
more of the jurors from his fellows, has never been a subject of 
discussion there. In the United States, however, where mo- 
tions for new trials are entertained in cases of felony as well 
S0—voL. XXI. 
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as of misdemeanors, this matter has been frequently under 
discussion, and the decisions are very far from being uniform. 

In some of the states, the mere separation, without any thing 
more, is a sufficient ground for a new trial. This was so set- 
tled in Virginia, in an early case, ( Zhe Commonwealth v. 
McCaul, 1 Va. Cases, 304,) and has been followed in some 
other states. 

In New Hampshire, the rule adopted is, that the separation 
is no ground for setting aside the verdict, when the court is sat- 
isfied the prisoner has sustained no injury; yet, the presump- 
tion is, that it was prejudicial to him, and this presumption 
must be overcome by proof on the part of the government, 
showing that the prisoner suffered no injury by reason of the 
separation, or the verdict must be set aside. (State v. Pres- 
cott, T New Hamp. 287.) 

In New York and other states, the practice of the English 
courts, in civil cases, and trials for misdemeanors, is followed, 
and a separation, where it does not appear that some abuse has 
resulted from it, to the prejudice of the prisoner, is no cause 
for avoiding the verdict. (Zhe People v. Douglass, 4 Cow. 
26. The People v. Ransom, T Wend. 423.) 

In the ease of the People v. Ransom, it is said, ‘‘ that the 
doctrine upon this subject is the same in criminal and even 
capital cases as in civil, is clearly settled.”? The case of the 
People v. Douglass was a conviction for murder. During the 
trial, the jury had leave to retire from the box under the charge 
of two sworn constables, and the direction of the court to keep 
together, and return speedily into court. Two of the jurors 
separated from their fellows, drank whisky, took other refresh- 
ments, and conversed with the by-standers on the subject of the 
trial. Upon an application for a new trial, for the misconduct 
of the jury, each of the judges expressed a decided opinion that 
the mere separation of the jury, though in violation of their 
duty, and against the express directions of the court, and al- 
though in a capital case, would not, of itself, be a sufficient 
cause for setting aside the verdict ; nor would the mere fact of 
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eating vitiate the verdict ; but the court were unanimous in the 
opinion, that the drinking of ardent spirits, though not to an 
extent that produced intoxication, was a gross and fatal irregu- 
larity, and that its tendency to abuse was so strong and inevi- 
table that they would not inquire whether injury had actually 
resulted from it. They would hold it a conclusion of law, not 
to be rebutted, that its effects had been injurious, and on that 
ground principally a new trial was granted. The case of the 
King v. Woolf, (1 Chitty’s Rep. 401,) fully sustains the 
general principle maintained in the cases already referred to. 
That was an indictment for a conspiracy, and the jury, during 
an interval of an adjournment, were permitted by the judge to 
retire to their respective houses, and a new trial was moved for 
on that ground. ll the judges held that it was immaterial, as 
it regarded that motion, whether separation of the jury was 
with or without the consent of the court; only in the latter case 
it would be a misdemeanor in the jury, while in the former, it 
would not ; and Abbott, Chief Justice, says: ‘* Though it may 
be a misdemeanor in them to separate, without the consent of 
the judge, it will not avoid the verdict ;” and each of the other 
judges expressed the same opinion. 

This court has heretofore acted upon the same principle, 
( Whitney v. The State, 8 Mo. Rep. 165, and the State v. 
Barton, 19 Mo. Rep. 228,) and we are not disposed to de- 
part from it. Indeed, we think no other rule could be adopted 
upon the subject, consistent with a proper and efficient admin- 
istration of the law. When the verdict is such as the court 
thinks ought to have been rendered upon the law and evidence, 
and no improper influence has been exerted, in any manner, 
over the jury, nor any just grounds for suspecting any such in- 
fluence, it would seem to be but trifling with the administration 
of the criminal law of the land, to set aside a verdict upon the 
mere possibility that the jury may have been improperly in- 
fluenced. 

In the present case, the evidence given upon the trial is not 
preserved in the record, nor is there a single circumstance shown. 
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from which we can infer that any injury resulted to the prisoner 
from the alleged separation, or even to excite the least suspi- 
cion of any improper influence. The judgment is affirmed. 





Tue State, Respondent, vs. Hurine, Appellant. 


1. Where a motion to discharge a prisoner, under the 25th section of the 6th 
article of the act concerning practice and proceedings in criminal cases, (R. 
C. 1845,) for a failure to bring him to trial before the end of the second 
term after indictment found, is overruled by the inferior court, the facts 
upon which the motion is based must be proved and the evidence saved by 
bill of exceptions, so that the supreme court can see affirmatively that the 
delay was not for one of the causes which would prevent it from operating 
as a discharge, or it will be presumed that the motion was properly over- 
ruled. 

2. In considering whether a prisoner is entitled to a discharge under the sec- 
tion of the statute above referred to, a term which lapses or which is ad- 
journed in the midst of the trial, by reason of the illness of the judge, is not 
to be counted ; nor is a term at which there was a trial and a failure of the 
jury to agree to be counted, the constitution authorizing a continuance in 
such a case 3 nor is a term, which is by law limited to six days, to be count- 
ed, where, on the fourth day, the case was continued, because up to that 
time only five jurors had been empannelled; nor are special terms to be 
counted. The statute was intended to operate only when there is some 
laches on the part of the state. 

3. Partial insanity is no excuse for a crime, if the defendant was capable of 
distinguishing between right and wrong, in regard to the act charged to be 
criminal. 

4, A party charged with murder, who admits the killing, and relies upon the 
defence of insanity, must make it out to the satisfaction of the jury, and is 
not entitled to the benefit of a reasonable doubt as to his sanity. 


Appeal from Montgomery Circuit Court. 


The facts ere sufficiently stated in the opinion of the’ court. 
Jamison and Jones, for appellant, in their brief, insisted that 
the Circuit Court should have instructed the jury to acquit if 
they had a reasonable doubt as to the sanity of the defendant. 
Gardenhire, (attorney general, ) for the State, in his brief, 
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argued the single point that the Circuit Court did not err in 
overruling the motion to discharge the defendant on account of 
the delay in bringing him to trial; and that the onus was on 
the defendant of showing that the delay was not for one of the 
causes preventing a discharge. 


Ry.anD, Judge, delivered the opinion of the court. 


At the September term of the Circuit Court, within and for 
the county of Montgomery, in the year A. D. 1851, John Hu- 
ting, the defendant, was indicted for the murder of Caroline 
Scholton. The prisoner was brought into court from the cus- 
tody of the jailor. The court assigned counsel to assist the 
prisoner in his defence, and also appointed an interpreter, who 
was duly sworn as such in the cause. The prisoner was then 
arraigned, and plead not guilty, and the trial was continued 
until April term following. 

The illness of the judge prevented the meeting of the court 
at the regular term in April, 1852, and consequently there was 
no April term of the court. 

The trial of this case commenced at the September term, in 
the year eighteen hundred and fifty-two, and the record shows 
that it was not completed, owing to the illness of the judge of 
the court ; that the court discharged the jurors, and remanded 
the prisoner, and continued thie case. 

The case was again called at the April term, in the year 
eighteen hundred and fifty-three, and a jury was empannelled 
and the case was submitted to the jury, but they were unable to 
agree in their verdict, and were by the court discharged. The 
prisoner was again remanded, and the case continued. 

At the September term, A. D. 1853, the case was called up 
for trial, and a part of the jury was sworn, and on the fourth 
day of the term, the court being unable to complete and make 
up the jury, the jurors who had been sworn were discharged, 
the prisoner remanded to jail, and the case continued. 

At the April term, A. D. 1854, the case was again called up 
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for trial; the prisoner, by his counsel, moved the court to dis- 
charge him, under the 25th section of the 6th article of the act 
concerning criminal proceedings, because the prisoner had not 
been brought to trial in accordance with the provisions of said 
section. This motion was overruled, the defendant excepted, 
and filed his bill of exceptions. 

The prisoner was then tried and found guilty of murder in the 
first degree ; judgment was rendered on the verdict. The pris- 
oner moved for a new trial; also, in arrest of judgment. These 
motions being overruled, he brimgs the case here by appeal ; 
the execution of the judgment being, by order of the Circuit 
Court, suspended, until the hearing and decision of the case 
upon the appeal in this court. 

The following are the material facts given in evidence, as 
appears by the record: Adelhied Scholton, a witness for the 
State, sworn, said that she had known the prisoner about five 
years ; that on the 16th day of June, A. D. 1851, the deceas- 
ed, Caroline Scholton, came into her room and told her she 
had been out where John was, and he had told her he wanted 
to tell her something ; that he had loved her, and wanted her 
to take a letter from him, and that she told him she would not 
hear him, nor take his letter; but that he (defendant) must 
wait and say whatever he wanted to say in the presence of the 
family ; that witness told her to go back and hear what John 
had to say, and receive his letter ; that deceased went back and 
told John she would take the letter, and hear what he had to 
say ; that John told her he would keep the letter safe ; that 
deceased then returned and sat down on a trundle bed; that 
soon after, as witness came into the house, the defendant had 
the gun in his hand, in the porch, fixing the priming; that wit- 
ness went into the house and sat down near the deceased on the 
same bed, with her little child between them, and soon thereaf- 
ter the defendant came to the door, with the gun in his hand, 
and says, ‘‘ ¢his is for your pride ;’ that deceased begged 
him not to shoot, and witness did the same, but that defend- 
ant shot her; first, with one barrel, and then with the other ; 
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that deceased fell back, and that witness took up the child and 
ran to the house of a neighbor, (Eli Johnson.) As witness 
went off, she saw defendant throw down the gun and go to the 
stable lot. After he got to the lot, she heard the small report 
of a gun or pistol in the lot, and heard some one hallooing, 
which she took to be John. As she left, she saw blood on her 
child’s face, which she washed off. ihe witness said that the 
defendart had lived with us about five years, and the deceased 
had lived with us about one and a half years, and both were 
living with us at the time of the killing. The deceased was 
about twenty-one years old; that there was no one about the 
house except those named by her before; that defendant had 
always been a quiet, peaceable man, up to the killing, so far 
as she knew. 

The State then introduced George Sheirekamp, who stated, 
on Sunday, which was the day before the killing, he went to 
Mr. Scholton’s to put in some windows for him; that after 
working a while, he and John started down the river to see 
some fish hooks they had set out; that as they went along, 
defendant said he had for a long while wanted to see him ; that 
he loved Caroline Scholton much ; that the first chance he got, 
he would ask her to have him; if she refused, he intended to 
shoot her dead and then kill himself; that he (the witness) 
told him he had been young and loved the girls, but that he 
never thought of such a thing. Defendant said that witness 
had told him of that often enough; that he (witness) had 
never loved girls much, but he should hear more about it. 
Caroline was killed on the Monday, and when witness was 
making her coffin at Mr. Quick’s, on Tuesday, the defendant 
was lying on the bed, and asked witness if he (defendant) was 
too mean for him to come and see any more. He (witness) 
then went to defendant and asked him whether he shot deceased 
by accident or aforethought, and that witness replied he did it 
aforethought or willingly. On cross-examination, this witness 
said, he did not tell the family of Scholton what John (the 
defendant) had said about the deceased, when they went back 
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from the fish hooks, because he thought John was jesting, At 
the time witness saw John at Quick’s, he had his left arm ban- 
daged, and a poultice on his breast. Witness cannot recollect 
any thing else that oecurred on the day they went to see the 
fish hooks = he thought defendant jesting when he spoke as he 
did. Witness spoke of the first conversation he had with the 
defendant as soon as he heard of the murder. 

James Nunnally, a witness for the State, testified that he 
arrested the defendant, and after telling him the charge made 
against him, he asked him whether he was guilty or not; the 
defendant replied guilty, and said he was sorry for it. Wit- 
ness said he (witness) explained to him the nature of the 
eharge made against him, and he said he was guilty, and that 
he had killed deceased because she would not accede to his 
proposition. 

Mr. Barking was then introduced as a witness for the State, 
who said, that, on the day of the killing, I went to Scholton’s 
and found the deceased had fallen off from the bed and lying 
rather on her back, with seventeen buckshot holes around her 
right eye and forehead ; the shot had passed through her head, 
and some of the brains protruded at the back of her head. 
Cross-examined, said he saw the defendant on the day after the 
killing had taken place: he labored under much excitement ; 
showed much emotion ; his chin quivered, and he wept: he said 
he was sorry he had committed the act. Witness saw a wound 
on the stomach of the defendant, that appeared to be produced 
by powder; it was black. Defendant also had a cut across 
the left wrist; this cut was bandaged, and the wound upon the 
stomach had a poultice applied to it. 

The wounds or scars on the defendant were then shown to the 
jury. They consisted of a scar quite across the left wrist, over 
the pulse, which seemed to have left a knot. The scar upon 
his stomach was perceivable. This was the material evidence 
in the case; nothing of importance further given in evidence 
by either party. The defence relied upon was insanity. 

The court then gave the following instructions for the State = 
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1. If the jury believe from the evidence, that the prisoner 
formed a determination, in his own mind, to kill Caroline 
Scholton ; that this determination was deliberately formed be- 
fore the act of killing took place; and that after such deter- 
mination was so formed, he did, in pursuance thereof, commit 
the act of killing, in the manner charged in the indictment, then 
the prisoner is guilty of murder. 

2. If the determination to kill the deceased existed in the 
mind of the prisoner before the act of killing took place, and 
such determination was deliberately formed; and if such deter- 
mination is proven to the satisfaction of the jury by evidence 
other than the act of killing, then this will constitute murder in 
the first degree. 

3. If the jury find from the evidence, that the prisoner, at 
the time he committed the act of killing, was so insane as not 
to be capable of knowing that the act was criminal, then he is 
not responsible for his act, and the jury should acquit him. 

4. To constitute insanity a good defence, the jury must find 
that the prisoner was so far insane as not to be capable of 
knowing that the act committed was criminal. 

5. If the jury should believe from the evidence, that the 
prisoner was deeply in love with Caroline Scholton, the de- 
ceased, and desired to marry her, and that he killed her ina 
fit of jealousy, because she refused to accept his addresses, or 
marry him, this is a criminal act ; and if the determination to 
kill her for that cause was deliberately formed before the act 
of killing took place, then such killing is murder; and if the 
jury find that such determination to kill her for the cause sta- 
ted is proven to the jury by acts or declarations of the prisoner, 
other than the act of killing itself, then it is express malice, 
and constitutes murder in the first degree. 

The defendant excepted to the giving of these insgructions. 
The defendant asked and the court gave the following instruc- 
tions : 

1. To convict the defendant of murder in the first degree, 
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the jury must be satisfied, from the evidence, beyond a rea- 
sonable doubt, that he is guilty of murder in the first degree. 

2. To convict the defendant of any offence less than mur- 
der in the first degree, the jury must be satisfied, from the 
evidence, beyond a reasonable doubt, that he is guilty of such 
offence. 

8. If the jury have a reasonable doubt as to the guilt of the 
defendant, they must acquit, by returning a verdict of not 
guilty. 

4. That a person may be insane on one subject and sane on 
all others. 

5. That if the jury believe from the evidence, that the de- 
fendant was so far insane on the particular subject that brought 
about the death of Caroline Scholton, as not to know the act 
was criminal at the time he done the deed that produced her 
death, then they will return a verdict of not guilty. 

6. That to find the defendant guilty of murder in the first 
degree, the jury must believe from the evidence, beyond a 
reasonable doubt, that the killing was done wilfully, deliber- 
ately, premeditatedly, and with malice aforethought. 

7. Insanity, like any other fact in the case, may be proved 
to the jury by circumstances—positive proof is not required. 

The counsel for the prisoner, in this court, rely mainly on 
two grounds for a reversal of this judgment. The first one of 
which is, that the court below erred in overruling the defend- 
ant’s motion to discharge the prisoner, because he had not been 
brought to trial in due time, according to the laws of the land. 
The second ground is in relation to the subject of insanity. The 
instructions given by the court to the jury on that subject, the 
defendant’s counse! contend are not the law, and, consequent- 
ly, it was error for the lower court to give them. We will no- 
tice these several grounds at large. 

And, first, as this case involves the life of a fellow-being, we 
will state particularly all the important facts, as we have seen 
them sent up to this court, whether certified and forming part 
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of the record proper or not, and give to the defendant all the 
benefit he could legally have derived from such matters, if the 
same had been duly saved by exceptions and properly certified. 
I make this observation, in order to let the counsel for the 
prisoner and the public see that in such cases this court will 
never rest its judgment and decision in matters so fatally seri- 
ous as this case presents, by affirming barely on technical nice- 
ties and omissions in the record. 

The record proper contains nothing on which the first ground 
relied on by the defendant’s counsel for the reversal of the 
judgment can be made to appear. ‘There is nothing in it, as 
appears by this record. The motion filed at April term, 1854, 
for the prisoner’s discharge, and the causes therein set forth 
for such discharge, without any proof of the facts on which such 
motion is based, do not afford ground on which this court should 
reverse. 

The following is the motion filed by the prisoner’s counsel : 
‘¢ That defendant moves to be discharged upon the ground that 
he was not brought to trial before the end of the second term 
of this court, which was held after the indictment against him 
was found, and because such delay was not occasioned by the 
application of said defendant, and was not occasioned by the 
want of time to try said cause at said second term.”? The 
bill of exceptions merely shows this motion was made and was 
overruled, and was excepted to by defendant. No facts offered 
in proof—no negation of the causes for overruling the motion, 
as are provided for by the statute. Indeed, nothing but the 
motion and its being overruled. 

This court cannot take notice of the causes merely stated 
by motion, without any proof of their existence. We must 
presume that the lower court properly, and for good reasons, re- 
fused to sustain this motion ; and, whether such really existed or 
not, the party complaining must so state, and save the facts in 
proof, that this court can, from the record, see whether the in- 
ferior court has abused its discretion, or has acted erroneously 
in regard to such motion. The motion, by itself, is no proof 
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of the existence of the causes on which it relies for the sanction 
of the court. Let us now see if the record shows any proof of 
the causes set forth in the motion by a more particular exam- 
ination of it. We have said the record proper contained noth- 
ing to support the motion ; but this may seem assertion rather 
than investigation. We will dissect it and see. 

But, first, let us consider the statute on which this motion is 
based, before we particularize in regard to the record. The 
25th section of the 6th article of the act concerning practice 
and proceedings in criminal cases, (R. C. 1845,) is as fol- 
lows: ‘‘ If any person indicted for any offence and committed 
to prison, shall not be brought to trial before the end of the 
second term of the court having jurisdiction of the offence, 
which shall be held after such indictment found, he shall be en- 
titled to be discharged, so far as relates to the offence for 
which he was committed, unless the delay shall happen on the 
application of the prisoner, or shall be occasioned by the want 
of time to try the cause at such second term.”? The 26th sec- 
tion, which follows, embraces persons indicted, but on bail, 
and fixes the end of the third term instead of the second. The 
27th section is as follows: ‘‘ If, when application is made for 
the discharge of a defendant, under either of the two last sec- 
tions, the court shall be satisfied there is material evidence on 
the part of the State, which cannot then be had; that reasona- 
ble exertions have been made to procure the same, and that 
there is just ground to believe that such evidence can be had 
at the succeeding term, the cause may be continued to the next 
term, and the prisoner remanded or admitted to bail, as the 
case may require.”’ 

By the statute prescribing the times of holding the courts in 
the several circuits of this State, the Circuit Court for the 
county of Pike is held on the first Mondays in April and Sep- 
tember ; for the county of Montgomery, on the second Mon- 
days in April and September; for the county of Warren, on 
the third Mondays in April and September ; thus allowing one 
week to the Circuit Court of Montgomery county. 
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Now the record before us shows that this indictment was 
found and returned by the grand jury of Montgomery county, at 
the September term, 1851. It also shows that there was no 
court at the April term, 1852—the judge’s illness caused the 
term to lapse. At the September term, 1852, the trial was 
commenced, and by reason of the judge’s illness the court ad- 
journed; the jury, in this case, being discharged. Neither of 
these terms can properly be counted as terms, in regard to this 
prisoner, or in his favor, under this statute. It was not de- 
signed for such cases. When there was no court, or when the 
court had to adjourn until a subsequent day, by reason of the 
illness of the judge, it must be regarded as affording no sufli- 
cient time for the trial of causes; and, in our view of the 
statute, the prisoner, in jail or out on bail, cannot take advan- 
tage of such circumstances and move his discharge. On this 
motion, therefore, the court properly refused to consider these 
as terms of the court under this statute. At the April term, 
1853, a jury was empannelled, and the trial was had; but the 
jury not being able to agree on the verdict, the court discharged 
the jury and remanded the prisoner. This was in accordance 
with the 10th section, 13th article of the state constitution: 
‘¢Tf, in any criminal prosecution, the jury be divided in opin- 
ion at the end of the term, the court before which the trial 
shall be had, may, in its discretion, discharge the jury and 
commit or bail the accused for trial at the next term of such 
court.” This term, then, cannot be counted in favor of the 
prisoner, All that could be done, in order to have his trial, 
was done at this term; there was no delay on the part of the 
State. The division in opinion of the jury was, at the end of 
the term, the reason for their discharge; and, at the end of 
the term, there remains no time sufficient for any other trial at 
that term. So, if the prisoner complains of the delay at this 
term, it may be answered that, after what was done, in order to 
have a trial, and that trial proved unavailing, there was, em- 
phatically, a want of time, or rather there was no time at that 
term to retry the cause. 
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At September term, 1853, the case was called for trial, and 
the record shows that on the fourth day of the term, the court 
being unable to empannel a jury, having only five jurors 
sworn up to that day, discharged those five jurors, continued 
the case, and remanded the prisoner. This term also cannot 
be counted for the prisoner; there was no trial at this term 
truly because there was no time to try the cause. The term 
consists of six days, and on the fourth day, not half of the 
jury empannelled. It might have taken the remaining two for 
the sheriff to have summoned persons from whom the pannel 
could have been completed. At all events, the court, satisfied 
that there was no power in the court at that term to complete 
the jury, adjourned the cause, because it was not able to get a 
jury; this delay, then, at that term, was because there was 
want of time to try the prisoner. At the next term, the trial 
was had, and the unfortunate man was convicted. 

The amended record shows that a special called term for the 
trial of the prisoner, John Huting, was held by the judge on the 
14th day of June, A. D. 1852; but it also shows that the 
court adjourned the same day without making any mention of 
the case of the State vs. John Huting. It also shows that the 
September term, A. D. 1852, was adjourned over until the 20th 
day of December, 1852, and that this adjourned term closed 
on the 30th day of December, 1852, without any mention be- 
ing made of the case of the State vs. John Huting. 

There is also a paper not certified, but made out by the son 
of the clerk of the Circuit Court, giving his private statements 
of some reasons why there was no trial of the prisoner at the 
special terms. This document has been examined by us, in 
order that we might clearly see what had been done in the pro- 
gress of this case ; whether any injury had been caused to the 
defendant. We do not sanction such a transcript, nor would we 
regard it as affording any evidence in the cause of what had 
taken place in the court below; but, being a case involving the 
life of the defendant, we looked into it, in order to see if any 
other or further steps, to procure a full and complete transcript 
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of what was done at the special terms, was necessary. But 
taking all the transcipts in the case, which have been made out 
as the full record, and we come to the conclusion that there 
was no good and sufficient reason why the court below should 
have sustained the defendant’s motion for a discharge. 

We do not think that special or called terms of the Circuit 
Court are within the 25th section of the statute, above quoted. 
The legislature meant regular terms, not special terms, for the 
trial of criminal business, under certain emergencies. 

The law was passed to protect prisoners, and afford them a 
speedy trial. If, therefore, the State should indict a person, 
and confine him in the prison of the county, or cause him to 
give bail, as the case might require, and should afterwards take 
no steps to bring the accused to trial, and should thus lie by 
and do nothing until the end of the second term after that at 
which the indictment was found, such delay and neglect, on 
the part of the State, should authorize and justify the discharge 
of the accused from imprisonment and from such offence. But 
such cannot be the case when every exertion is made for trial, 
and yet, from causes beyond the control of the State, the trial 
shall be delayed. 

We have weighed well this objection, and, in our view of the 
case, this record does not support it, nor even offer any plaus- 
ible ground for it. 

On the second ground relied upon for reversing the judg- 
ment below, the law is equally clear against the prisoner. 

The court gave all the instructions asked for by the State, 
and all asked for by the accused. The defence turning wholly 
on the insanity of the defendant, the court told the jury, that, 
‘¢ if they believed the defendant was insane upon the particular 
subject, so as not to know that the act done was criminal, he 
must be acquitted.” 

In relation to the proof of insanity, the court instructed the 
jury that ‘‘ insanity might be proved like any other fact—pos- 
itive proof not being required.” 
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Without reference to the numerous decisions on this subject 
in the English courts, and also in the courts of our own coun- 
try, I will notice a few leading principles and rules which the 
cases furnish, and apply them to the case before the court. 
Where insanity is interposed as a defence to an indictment for 
an alleged crime, the inquiry is always brought down to the 
single question of capacity to distinguish between right and 
wrong, at the time when the act was done. This is the rule 
laid down by all the English judges but one, in the late case 
of McWaughten, while pending in the house of lords. See 
case reported in Clark & Finnelly, (10th vol. p. 210.) See 
Freeman v. The People, (4 Denio, 29.) The insanity must 
be such as to deprive the party charged with the crime of the 
use of reason in regard to the act done. The prisoner may 
be deranged on other subjects, but, if capable of distinguish- 
ing between right and wrong in the particular act done by him, 
he is justly liable to be punished as a criminal. Such is the 
undoubted rule of the common law on this subject. Partial in- 
sanity is not by that law necessarily an excuse for crime, and 
can only be so where it deprives the party of his reason in re- 
gard to the act charged to be criminal. (1 Archbold’s Crim. 
Prac. p. 10, 11.) 

The instructions here given brought down the question of 
insanity in regard to the act done. If the prisoner had been 
sane on all other subjects, and yet not able to know whether 
the act charged against him was right or wrong, owing to some 
morbid and diseased hallucination of the mind upon the very 
subject, the jury were instructed to find him not guilty. The 
court also informed them that insanity was like any other fact 
in proof—it did not require positive proof—but might be proved 
by circumstances. 

‘The defendant’s counsel contend that the court should have 
told the jury, that, if they had a reasonable doubt of the insan- 
ity being made out by the proof in the case, they ought to find 
for the prisoner. This is carrying the doctrine too far. In- 
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sanity may be made out by circumstantial proof; it does not 
require positive proof; but the jury must believe from the evi- 
dence, at least, that it exists. 

If the jury have a ‘reasonable doubt of the guilt of the defend- 


ant, they are to acquit. If the State makes out but a doubtful | 


wont 


case, the jury will acquit. But this doctrine of doubt has not | 


been carried to the extent, that, if the defendant makes out 
but a doubtful defence, they must acquit. 


In looking over the whole number of instructions given by. 


the court in this case, we are satisfied that the court laid down 
the law as favorably, if not more so, than the facts warranted 
for the defendant. The case has been fairly submitted, under 
instructions more favorable to the accused than the law strictly 
admitted, and he has been found guilty. This court has noth- 
ing left but to affirm the judgment of the Circuit Court, and to 
order that the judgment be carried into execution. 

The other judges concurring, the judgment below is affirmed. 





Tue State, Respondent, vs. Taytor & Gist, Appellants. 


1. On the trial of two persons jointly indicted for aiding and abetting a mur- 
der, an instruction to the jury that “if the defendants or either of them were 
present, &c., they must convict,”’ will not be supposed to have misled them. 

2. If, in an indictment for aiding and abetting a murder, a venue is laid to the 
muider itself, and it is stated that the defendants were then present, aiding 
and abetting, &c., this is sufficient. 


Appeal from Clinten Circuit Court. 


Clark, for appellants. 1. The first instruction declares aif 
of the defendants guilty under the indictment if one was pre- 
sent, and is clearly erroneous. (19 Mo. 529.) 2. No suffi- 
cient venue is laid in the indictment. (1 Chitt. Crim. Law, 
218, 222. 2 -Chitt. Cr. Law, 4.) 

Gardenhire, { attorney general, for the State. 

31—VOL. XXI. 











478 JEFFERSON CITY. 





State v. Taylor & Gist. 





RyLanD, Judge, delivered the opinion of the court. 


The defendants, Benjamin Taylor and Henry Gist, together 
with William Taylor and Jacob Taylor, were indicted for the 
murder of George L. Oster, in the Circuit Court of Caldwell 
county, at the September term, 1853. 

On the petition of the defendants, the venue was changed to 
the Circuit Court of Clinton county. At the November term 
of the Clinton Circuit Court, 1854, the case was tried between 
the State and the two defendants, Benjamin Taylor and Henry 
Gist ; the defendant, William Taylor, having in the mean- 
time made his escape from the jail in Clay county, and the 
defendant, Jacob Taylor, having obtained an order for a sepa- 
rate trial. The jury found the defendant, Benjamin Taylor, 
guilty of manslaughter in the second degree, and assessed his 
punishment to three years’ imprisonment in the penitentiary. 
They also found tre defendant, Gist, guilty of manslaughter 
in the third degree, and assessed his punishment to three 
months’ imprisonment in the county jail, and the payment of a 
fine of one hundred dollars. 

The defendants moved for a new trial, and also in arrest of 
judgment ; these motions being overruled, exceptions were ta- 
ken, and the defendants bring the case here by appeal. 

The record is very voluminous, containing all the evidence, 
about which there is no controversy in this court; it will not, 
therefore, be necessary to make a statement in regard to it. 

The appellants rely upon two grounds for reversing the 
judgment below. The first is in regard to an improper in- 
struction alleged to have been given for the State, for which it 
is contended that a new trial ought to have been granted. The 
second relates to the indictment, which is objected to as insuf- 
ficient, and for which it is contended the judgment should have 
been arrested. 

Let us examine these grounds. The instruction alleged to 
be improper is as follows: ‘‘ That, if the jury believe from the 
evidence, that George L. Oster was wilfully, deliberately, pre- 
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meditatedly and maliciously killed in the month of June, 1853, 
in the county of Caldwell, and that the prisoners, Benjamin 
Taylor and Henry Gist, or either of them, were present aiding, 
assisting, comforting and maintaining in the killing, they must 
convict.” 

The appellants contend that, as the defendants are all charged 
in the indictment as being present aiding, abetting, Xc., this 
instruction declares all guilty under the indictment, if any one 
of them were present at the shooting. We do not think this 
the correct interpretation of this instruction ; nor do we suppose 
that the jury could be misled by it. It manifestly means that, 
if Taylor or Gist, or either of them, was present, aiding, as- 
sisting, comforting and maintaining in the killing, the jury 
must convict such as they shall find thus from the evidence 
present, aiding, &c.; if but one, then convict him; if both, 
then convict both; if neither, then acquit both. It surely did 
not authorize the jury to convict both, though they should find 
one only presenti, aiding, &c. To give the instruction this 
meaning, would be to pervert it. It does not direct them to 
convict both, if one only was present aiding, &c., but to con- 
vict such and such only as they shall find present, aiding, &c. 

We think the words of the instruction plainly mean this, and. 
that they were so understood by the jury. 

The fourth instruction asked for by the defendants, and given 
by the court, has a tendency to prevent the jury from being. 
misled by this first instruction, even if it could have the mean- 
ing contended for by appellants. It is as follows: ‘* Unless 
the jury believe from the evidence that the prisoners participa- 
ted in the killing of George L. Oster, they will. find them not 
guilty, although they may find that the prisoners, or either of 
them, were present when the killing took place, and did not 
interfere to prevent it; their being present and failing to in- 
terfere to prevent the killing, will not authorize the jury to find 
the defendants, or either of them, guilty, unless the defendants, 
or cither of them, went to the place to kill said Oster, or to 
assist in the killing.”” There is, in the opinion of this court, 
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no force in the first ground relied on by appellants for revers- 
ing the judgment below. 

The next objection is, the want of venue; that there is no 
time, no place, to the averment in the indictment that the de- 
fendants were present, aiding, &c., at the killing. In looking 
into the indictment, we find that time and place are alleged to 
the assault, stroke and death; and it is averred that the de- 
fendants, Taylor and Gist, were present at the time, aiding and 
abetting. This we consider sufficient. Here, the time and 
place of the assaulting, shooting, and of the death of the de- 
ceased, George L. Oster, are properly set forth and averred, 
and immediately follows the averment that the defendants, at 
the time of committing the felony and murder aforesaid, in 
manner and form aforesaid, feloniously, wilfully, deliverately, 
and of their malice aforethought, were present aiding, helping, 
abetting, comforting, assisting and maintaining the said Wil- 
liam Taylor in the felony and murder aforesaid, in manner and 
form aforesaid, to do, commit and perpetrate, &c. 

The felony is first distinctly set forth—time, place and cir- 
cumstances ; the defendants are then charged with being pre- 
sent at the time, aiding, &c., to commit the murder; this we 
consider all-sufficient, without saying at the place in so many 
words ; for, if they were present at the time, aiding, they must 
necessarily be at the place. Venue is only necessary to give 
the court jurisdiction ; here, it is laid to the principal act, and 
it is averred that the aiders and abettors were present at the 
time, assisting to do the deed. They must be also present at 
the place; that is, they must be where the principal act was 
done. A venue laid to that act gives the court jurisdiction 
over the aiders and abettors of the action at the time. 

Upon the whole, then, we find no error calling for the cor- 
rection of this court. The judgment below is affirmed; the 
other judges concurring. 
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Tue Strate, Appellant, vs. FREEMAN, Respondent. 


1. In an indictment for felonious wounding, under the 38th section of the 2d 
article of the act concerning crimes and punishments, (R. C. 1845,) no 
venue to the wounding is necessary, if there is a venue to the assault and 
stroke which caused it. 

2. The omission of the word “ present” in the commencement of an indict- 
ment, is not a valid objection to it. (Scott, J., dissenting.) 


Appeal from Hickory Circuit Court. 


The defendant was indicted under the 38th section of the 2d 
article of the act concerning crimes and punishments, (R. C. 
1845.) The record showed that the indictment was presented 
and returned into the Circuit Court of Hickory county, by a 
grind jury empannelled and sworn. ‘The indictment itself was 
as follows : 

‘¢The grand jury for the state of Missouri, empannelled, 
charged and sworn, to inquire within and for the body of the 
county of Hickory, upon their oath , that Silas M. Free- 
man, late, &c., on, &c., with, &c., at, &c., in and upon one 
William Freeman, in the peace of the state then end there be- 
ing, unlawfully and feloniously an assault did make, and that 
the said Silas M. Freeman did then and there, with force and 
arms, unlawfully and feloniously, and with a certain. iron 
shovel, which he, the said Silas M. Freeman, in his right hand 
then and there held, the said William Freeman did then and 
there beat, bruise, and wound in and upon the face and body 
and arms of him, the said William Freeman, whereby he the 
said William Freeman was greatly wounded and disfigured, 
and received great bodily harm, contrary,” &c. 

A motion to quash this indictment was sustained by the Cir 
cuit Court. 

Gardenhire, (attorney general, ) for the State. 
No appearance for respondent. 
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LeEonarD, Judge, delivered the opinion of the court. 


1. This indictment ought not to have been quashed. There 
is nothing in the objection as to the venue—time and place are 
formally laid to all the acts charged to have been committed by 
the defendant—the assault and battery, and wounding — and 
there was no necessity, according to the strictest rules of the 
common law upon this subject, to lay a venue to the statement 
in reference to the effect of the act done—the allegations 
‘‘ whereby the prosecutor was greatly wounded, disfigured, and 
received great bodily harm.” 

2. Neither is the omission of the word ‘ present,” in the 
commencement of the indictment, a valid objection here. A 
little consideration will make this matter plain enough. The 
whole statement of the facts constituting the offence—every 
matter found by the grand jurors upon their oaths—the accu- 
sation—all that in strictness constitutes the indictment, follows 
the omitted word. The commencement of the indictment is but 
a recital of certain preliminary facts, only necessary to be sta- 
ted in order to render the instrument intelligible of itself, 
without having reference to the files and records of the court 
where it was fonnd. When the record is drawn up in form, 
the indictment is preceded by a caption, which states the style 
and meeting of the court, the time and place where it was 
found, and the jurors by whom it was found; and then the 
short, formal recital of these facts, usually prefixed to the 
body of the indictment, is omitted, or rather is superseded by 
the caption, which states the same facts more at large and with 
greater precision. The form of a caption may be seen in 3 Bac. 
Abr., tit. Indictment, let. I, and in Whart. C. L. 3d ed., p. 150, 
151 ; and, if it had been formally drawn up in the present in- 
stance, it would have recited that, ‘‘ at a Circuit Court holden 
for the county of Hickory, at, &c., on, &c., before, &e., by 
the oaths of, &c., (naming the grand jurors, ) good and lawful 
men, &c., it is presented that Silas M. Freeman, on,” &c., re- 
citing the indictment in the words of it, to the end, and the error 
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now alleged would not have appeared, or rather would have 
been supplied by the caption. 

But, in our practice, the caption is not always drawn up in 

form ; but upon appeal, or in error, copies of all the entries upon 
the record in relation the matter are sent to this court, and 
these are accepted here in lieu of the formal caption, that it was 
the duty of the clerk to have drawn up from them. 
-/’ The caption, of course, is no part of the indictment ; but it 
must appear upon the face of the record, while the cause is in 
the court where the indictment was found, and from the tran- 
script of the record, after its removal into this court upon ap- 
peal or writ of error, not only that the indictment is sufficient 
in form and substance, but also that it was properly preferred 
by a lawful grand jury to a court having jurisdiction over the 
matter; and if all this does not appear, it is error of which the 
defendant may take advantage,-( Whart. Crim. Law, 3d ed., 
p. 150, 154.) But if it does appear, it is sufficient, although 
the commencement of the indictment be wholly omitted, and 
certainly all this does sufficiently appear upon this record, al- 
though not as formally as it would have appeared had the re- 
cord been drawn up in due form. Our law (Practice and Pro- 
ceedings in Criminal Cases, art. 3, secs. 20, 21) requires the 
foreman of the grand jury, when twelve of the grand jurors 
concur in finding an indictment, to certify upon it, under his 
hand, that it is a true bill, and to present it to the court in the 
presence of the jury ; and this record shows that this indictment 
was so certified by the foreman, and presented to the court 
against the defendant, for a felonious assault. The body of 
the indictment, without the commencement, contains a formal 
narration of every matter necessary to constitute the alleged 
offence, and this the record shows was presented by the grand 
jurors, upon their oaths, to the court, as a written accusation 
against the defendant. 

The judgment must be reversed, and the cause remanded ; 
Judge Ryland concurring ; Judge Scott dissenting. 











JEFFERSON CITY. 





State v. Bailey. 





Tue State, Respondent, vs. Bartey, Appellant. 


1. An indictment framed upon the 38th section of the 2d article of the act 
concerning crimes and punishments, (R. C. 1845,) charged that the defend+ 
ant did “on, &c., at the county of L., unlawfully and feloniously make an 
assault on one D. E., and did then and there feloniously strike him, the said 
D. E., with a large block of wood, being a dangerous weapon, whereby he, 
the said D. E., was maimed, wounded and disfigured,” &c. Held, no venue 
to the maiming, wounding and disfiguring was necessary, there being a 
venue to the assault and stroke. 

2.. In an indictment under that section, a charge that the defendant “ uwnlawful- 
ly and feloniously made an assault on one D. E., and feloniously struck him, 
the said D. E., with a large block of wood, &c., whereby the said D. E. 
was maimed, wounded and disfigured, and received great bodily harm,?? 
&c., contains a sufficient statement of the circumstances which would have 
made the offence murder or manslaughter, if death had ensued. (Jennings 
v. The State, 9 Mo. 852; Carrico v. The State, 11 Mo. 579, and Tiie State v. 
Magrath, 19 Mo. 678, affirmed.) 


Appeal from Laclede Circuit Couré. 


The defendant was indicted under the 38th section of the 2d 
article of the act concerning crimes and punishments, (R. C. 
1845,) for assaulting and wounding one David Enix, under 
circumstances which would have constituted murder or man- 
slaughter, if death had ensued. The indictment is set out in 
the opinion of the court. 

At the trial, it appeared in evidence that Cox, a brother-in- 
law of the defendant, and Enix, who was somewhat intoxica- 
ted, were engaged in an angry dispute, in the course of which 
Cox drew a club and Enix a knife. The defendant, who was 
standing by, made some remark to Cox about the knife, where- 
upon Enix said he could whip Cox or any of his relations. The 
defendant told Enix that he must take that back, as he himself 
was one of the relations. Some further words passed, when 
the defendant picked up a block of wood, (described by one 
witness for the State as being of the size of his two fists, by 
another as about three inches square, and by a witness for the 
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defendant as half an inch thick, two or three inches wide, and 
half as large as his fist, ) and threw it at Enix, hitting him on 
the face and causing the blood to start. He then picked up 
what one witness called a slab, another a paling, and another 
a stick, with which he advanced upon Enix and struck him sev- 
eral times. The slab was described as about three or four 
inches wide, and an inch thick at one end, and tapering to a 
point at the other. Enix testified that he received an injury 
upon his face, the scar of which remained at the time of the 
trial, and that a bone in the back of his right hand was broken. 

The court gave the following instructions on behalf of the 
State, the defendant excepting : 

1. If the jury believe from the evidence that the defendant, 
at any time within three years before the finding of this indict- 
ment, and in the county of Laclede, wounded David Enix with 
any block or stick of wood, by striking him therewith, and that 
such block or stick was a dangerous weapon, or calculated to 
produce death, they must find the defendant guilty, and in that 
case, the size of the wound is not important, if the weapon was 
a dangerous one. But if the weapon was not a dangerous one, 
the defendant is not guilty of wounding, unless the weunds 
were of a dangerous character, from which death might proba- 
bly have ensued. 

2. If the jury believe from the evidence that the defendant, 
at any time within three years before the finding of this indict- 
ment, and in the county of Laclede, and with any block or 
stick of wood, and by striking David Enix with the same, in- 
flicted great bodily harm upon the said Enix, they must find 
the defendant guilty. 

3. If the jury believe from the evidence, that the defendant, 
at any time within three years before the finding of this indict- 
ment, and at the county of Laclede, with any block or stick of 
wood, and by striking David Enix therewith, disfigured the said 
Enix by such striking, they must find the defendant guilty. 

4. If the jury believe from the evidence, that the defendant, 
at any time within three years before the finding of this indict- 
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ment, and in the county of Laclede, with any stick or block of 
wood, and by striking David Enix therewith, maimed the said 
Enix, they must find the defendant guilty. 

5. Although the jury find from the evidence that David Enix 
may have used abusive language to the defendant, it is no jus- 
tification to defendant, if the defendant commenced the first 
assault upon Enix. 

The following instructions asked by the defendant were re- 
fused : 

1. If the jury believe from the evidence that Enix commen- 
ced the difficulty, and that the defendant struck merely in self- 
defence, when he had reasonable cause to apprehend that Enix 
was about to do him some great personal injury, and that there 
was immediate danger of such injury being inflicted, they ought 
to find him not guilty. 

2. And even if the jury should believe from the evidence, 
that defendant wounded said Enix, and that the same was not 
done in self-defence, yet unless they further believe that the 
block or stick used was a dangerous weapon, or one calculated 
to produce death, or unless he used the weapon, if not danger- 
ous, in a manner calculated to produce death, they ought to 
find him not guilty, unless they further find that the wound was 
of a dangerous character, by which death might probably have 
ensued, or that said Enix received great bodily harm by the 
blows inflicted. 

The following instructions were given by the court in lieu of 
those asked by the defendant : 

1. If the jury should believe from the evidence that defend- 
ant wounded said Enix, yet unless they further believe that the 
block or stick was a dangerous weapon, or a weapon calculated 
to produce death, or unless he used the weapon, if not danger- 
ous, in a manner calculated to produce death, they ought to 
find him not guilty on the charge of wounding, unless they fur- 
ther find that the wound was of a dangerous character, by which 
death might have probably ensued, or that said Enix received 
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great bodily harm by the blows inflicted, or was maimed or dis- 
figured. 

2. If the jury have a reasonable doubt of the guilt of the 
defendant, they will acquit him. 

The defendant was convicted, and after motions for a new 
trial, and in arrest of judgment, appealed to this court. 

F. P. Wright, for appellant. 1. The indictment was in- 
sufficient, because it did not state such facts as to skow that the 
defendant would have been guilty of manslaughter if death had 
ensued, The main requisites of an indictment for manslaugh- 
ter should have been stated. (Chitty’s Crim. Law, 218, 227. 
2 Hawk. 834, § 77.) It should have stated that the wound 
was inflicted upon the body of Enix, and on what part of the 
body. (2 Hawk. chap. 28, § 80. 2 Hale, 185, 186.) It 
should have shown that the weapon used was a deadly weapon, 
or one calculated to produce death, or it should have so shown 
the manner of the injury as to make it appear that death might 
have probably ensued from it. 2. As regards the alleged 
maiming, the charge is worthless. The indictment should have 
shown a hurt in some part of the body of Enix, whereby he was 
rendered less able in fighting, either to defend himself or annoy 
his adversary. (1 Hawk. p. 175, c. 84, § 1. 1 Chitty’s 
Crim. Law, 784, 786.) 3. All the alleged injuries are charg- 
ed without stating either time or place. This defect is fatal. 
(Irven v. The State, 13 Mo. 306. Lester v. The State, 9 
Mo. 658.) 4. The 2d, 3d, and 4th instructions given for the 
State were unsupported by the evidence. There was no evi- 
dence whatever of the maiming or disfiguring, and it is sub- 
mitted whether there was any evidence tending to prove great 
bodily harm. 5. The instructions asked by the defendant 
should have been given. 

Gardenhire, (attorney general, ) for the State. 1. The in- 
dictment is substantially good. (9 Mo. 852. 11 Mo. 579. 
19 Mo. 678.) 2. The instructions are substantially correct. 
(9 Mo. 852. 11 Mo. 579.) 
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RyLanD, Judge, delivered the opinion of the court. 


The defendant was indicted for a felonious assault and bat- 
tery on David Enix, at the January term of the Circuit Court 
of Laclede county, in the year eighteen hundred and fifty-four. 

He was arrested and tried on this indictment at the March 
term, 1855, and was found guilty, and sentenced to pay a fine 
of hundred dollars and be imprisoned in the county jail for 
three months. 

The defendant moved for a new trial, and also in arrest of 
judgment. These motions being overruled, he excepted to the 
opinion of the court, and brings the case here by appeal. 

The counsel for the defendant insists before this court that 
the indictment is not sufficient, and that improper instructions 
were given and proper instructions refused upon the trial in the 
court below. 

The indictment is found upon the 38th section of the 2d arti- 
cle of the act concerning crimes and punishments. (R. C. 
1845.) This section declares, ‘‘ If any person shall be maim- 
ed, wounded or disfigured, or receive great bodily harm, or his 
life be endangered by the act, procurement or culpable negli- 
gence of another, in cases and under circumstances which would 
constitute murder or manslaughter if death had ensued, the 
person by whose act, procurement or negligence such injury or 
danger of life shall be occasioned, shall, in cases not otherwise 
provided for, be punished,” &c. 

The indictment charges that William Bailey, late, &c., did 
on the 10th day of November, A. D. 1853, at the county of 
Laclede aforesaid, unlawfully and feloniously make an as- 
sault on one David Enix, and did then and there feloniously 
strike him, the said David Enix, with a large block of wood, 
being a dangerous weapon, whereby he, the said David Enix, 
was maimed, wounded and disfigured, and received great bodily 
harm, under such circumstances as would have constituted man- 
slaughter if death had ensued, contrary, &c. 

The counsel for Bailey objects to the indictment, first, be- 
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cause there is no venue to the maiming, wounding and disfigur- 
ing charged in the indictment. To this objection, it is well an- 
swered that there is venue laid to the assault and to the stroke, 
which is sufficient. In the second place, he objects that the 
indictment does not show that if death had ensued, it would 
have been murder or manslaughter. This objection is also not 
well taken, for it is clear that if one unlawfully and feloniously 
strike another, and death ensue, this is at least manslaughter. 
In our opinion, there is no necessity to state the circumstances 
more minutely—the assault and the stroke are charged to have 
been made unlawfully and also feloniously. Now let death 
ensue from such an act, and who will deny that the homicide is 
either murder or manslaughter? No other circumstances than 
those described in this indictment are required to complete the 
offence mentioned in this section. The unlawful and felonious 
act, producing the maiming, wounding and disfignring, has been 
stated and charged distinctly, and it is properly averred that 
such maiming, wounding and disfiguring was caused by such 
unlawful and felonious act. 

See cases heretofore before this court, under this same sec- 
tion; for the codes of 1835 and 1845 contain the same sec- 
tion, though in that of 1835 it is numbered 35 instead of 38, of 
art. 2, Crimes and Punishments. In State v. Jennings, (9 Mo. 
852,) the indictment is nearly word for word like this, with 
the exception of the party’s name. I mean the charging part 
is substantially the same. This was considered good. Car- 
rico v. The State, (11 Mo. Rep. 579,) upon the same sec- 
tion. In 19 Mo. Rep. 678, the case of Zhe State v. Jen- 
nings is referred to, and the doctrine therein sanctioned. 

So far as regards the objections urged against the indict- 
ment in the present case, I might have referred to these cases 
and rested our judgment thereon. The indictment is substan- 
tially good. 

In looking over the record, we find the court was warranted 
in giving the instructions on the part of the State from the evi- 
dence in the case. The instruction given by the court, in lieu 
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of the defendant’s 2d instruction, went as far for the defend- 
ant as the law warranted ; and there is no evidence to authorize 
the first instruction asked for by the defendant, consequently 
the court properly refused it. 

Upon the whole record, we see no error committed to the 
prejudice or injury of the defendant. The law of the case was 
fairly laid down by the court, and we will not disturb its judg- 
ment. Let the judgment below be affirmed; the other judges 
concurring. , 


Tue State, Appellant, vs. BoHANNon, Respondent. 


1. Under the 38th section of the 2d article of the act concerning crimes and 
punishments, (R. C. 1845,) an indictment which charges that the defend- 
ant, “on, &c., at, &c., in and upon one D. L. unlawfully and feloniously an 
assault did make, and with a certain rock the said L. unlawfully and felo- 
niously did then and there beat, bruise and wound, in and upon the head of 
him, said L., and did then and there bite off the thumb of him, said L., 
whereby he, the said L., was then and there greatly maimed, wounded and 
disfigured, and received great bodily harm, contrary,”? &c., is good. (The 
State v. Bailey, ante, affirmed.) 


Appeal from Laclede Circuit Court. 


The defendant was indicted under the 38th section of the 2d 
article of the act concerning crimes and punishments, (R. C. 
1845.) The indictment charged that the defendant, ‘on the 
Ist day of January, 1852, with force and arms, at the county 
of Laclede aforesaid, in and upon one Dyson Lovelace, in the 
peace of the state then and there being, unlawfully and felo- 
niously an assault did make, and that the said Bohannon did 
then and there, with force and arms, unlawfully and felonious- 
ly, and with a certain rock, which he, the said Bohannon, in 
his right hand then and there had and held, the said Lovelace 
did then and there beat, bruise and wound in and upon the head 
of him, said Lovelace, and did then and there bite off the thumb 
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of him, said Lovelace, whereby the said Lovelace was then and 
there greatly maimed, wounded and disfigured, and received 
great bodily harm, contrary,” &e. 

A motion to quash this indictment was filed, and the follow- 
ing reasons assigned: 1. The indictment does not charge that 
defendant committed the assault on purpose and of his malice 
aforethought, in the words of the statute. 2. The indictment 
does not charge that the rock used by defendant was a deadly 
weapon. 3. There is no dangerous wound charged to have 
been inflicted with said rock. 4. The offence charged in the 
indictment is double. 

This motion was sustained, and the circuit attorney excepted 
and appealed to this court. 

Gardenhire, (attoney general, ) for the State, submitted the 
case on brief. 

No brief or appearance for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This indictment is under the 38th section of the 2d article of 


the act concerning crimes and punishments, (R. C. 1845, ) and 
is good and sufficient under that section. There is no necessity 
to aver malice aforethought. The indictment is not drawn un- 
der the 33d section, but under the 38th, and there is no pre- 
tence for supposing the indictment not good and sufficient. It 
would puzzle any criminal pleader to draw a better indictment 
under this 38th section. 

At this term of the court, we had another case before us 
complaining of the insufficiency of the indictment under this 
same section, (The State v. Bailey, ante, ) and to the opinion 
in that case we refer as decisive of this. 

It is to be regretted that the courts will still continue to 
quash indictments, instead of trying and punishing the guilty, 
and permitting the innocent to have the benefit of trial and ac- 
quittal. (See State v. Jennings, 9 Mo. 852. Carrico v. 
State, 11 Mo. 579. McGrath vy. The State, 19 Mo. 678.) 
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There being not the slightest grounds to quash this indictment, 
the judgment of the Circuit Court is reversed, and the cause 
remanded for further proceedings therein; the other judges 
coacurring. 





Tue State, Respondent, vs. Gray, Appellant. 


1, An indictment of several under the 38th section of the 2d article of the act 
concerning crimes and punishments, (R. C. 1845,) which charges that the 
assault was with a “knife which they in their right hand then and there 
held,” is bad. 


Appeal from Polk Circuit Court. 


Gray was indicted with others, under the statute, for a felo- 
nious assault, and upon a separate trial was convicted. No 
motion to quash the indictment or arrest the judgment was made 
in the court below. At the trial, the court excluded evidence 
to show that the party assaulted was trespassing upon land of 
which defendant was in possession at the time of the assault. 

F. P. Wright, for appellant, in his brief, relied upon the 
exclusion of the evidence and error in the instructions for a 
reversal of the judgment. 

Gardenhire, (attorney general, ) for the State. 


Scott, Judge, delivered the opinion of the court. 


The judgment rendered in this case must be arrested for the 
defects contained in the indictment. The defendants are 
charged under the 38th section of the act concerning crimes, 2d 
article, with having jointly made an assault ; and several being 
indicted, it is charged that they, with a knife, which ¢hey then 
and there with ¢hezr right hand held, made an assault, &c. This 
is an impossibility. It is on the face of it false, and must be 
bad. The proper mode, in such cases, is to charge one of the 
defendants with having made the assault, and the others being 
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present, aiding and abetting, will be as much impticated as 
though they had actually made the assault. Although the of- 
fence might have been laid under the section, without the alle- 
gation deemed objectionable, yet, as the indictment contains 
the averment, and that averment shows that the thing charged 
to have been done was impossible, the indictment cannot be 
sustained. Judgment reversed; Judge Ryland concurring ; 
Judge Leonard not sitting. 





Tue State, Defendant in Error, vs. Werss, Plaintiff in Error. 


i. An indictment under the act concerning groceries and dram-shops, (R. C. 
1845,) which charges the defendant with “ selling one quart of liquor to be 
drank at the place of sale without a license,’ is not sustained by proof of 
selling half a pint without a license, the charge being of an offence as a 
grocer, and the proof being of an offence as a dram-shop keeper. 


Error to Cole Circutt Court. 


J. W. Morrow, for plaintiff in error. The statute makes 
the selling by the quart and by the pint two distinct offences. 
(R. C. 1845, § 2, 3.) 

Gardenhire, (attorney general,) for the State. The in- 
dictment charged the sale of a quart of intoxicating liquor and 
the absence of all license authorizing the sale. The statute pro- 
hibits the sale of any quantity without a license, and that is 
the fact essential to the charge. The indictment negatived all 
licenses of every description, and must be construed as charg- 
ing the defendant, if he sold a quart, of selling without a gro- 
cer’s or merchant’s license, and every quantity less than a 
quart, without a dram-shop or tavern license. 


RYLAND, Judge, delivered the opinion of the court. 


At the August term, 1853, of the Circuit Court for Cole 
county, the defendant, George F. Weiss, was indicted for a 
32—VOL. XXI. 
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violation of the statute concernirg ‘‘Groceries and Dram- 
Shops.” The defendant was convicted on the trial of the in- 
dictment at February, term, 1854, andi was fined twenty dol- 
lars. He moved for a new trial, which being denied, he ex- 
cepted, filed his bill of exceptions, and now brings the case be- 
fore this court by writ of error. The indictment charges that 
the defendant, Weiss, on the 3d day of June, 1858, at the 
county of Cole, unlawfully did sell intoxicating liquor and 
fermented drinks, to-wit: one quart of whisky, one quart of 
brandy, one quart of wine, one quart of gin, one quart of rum, 
one quart of ale, one quart of beer, and then and there permit- 
ted the same tobe drank at the place of sale, to-wit: at the 
eounty of Cole aforesaid, without the said Geo. F. Weiss then 
and there having a grocer’s license, a dram-shop license, a 
merchant’s license, a tavern license, or any other kind of li- 
eense, continuing in force, authorizing him so to do, contrary, 
&c. On the trial, it appears from ‘the bill of exceptions that 
the State offered to prove, in order to sustain the indictment, 
that the defendant had sold one half pint of beer. To this evi- 
dence the defendant objected ; the court overruled the objection, 
and permitted the State to prove that the defendant had sold 
within a year before the finding. of the indictment, one half 
pint of beer, and thereupon the jury found the defendant 
guilty. 

The question is, as to the admissibility of this evidence. The 
charge is, the selling without license one quart of whisky, &c., 
and permitting the same to be drank at the place of sale. The 
charge does not consist in the selling alone, but in that, and 
also in the permitting the same to be drank at the place where 
it is sold. 

This charge is obviously meant to be against the defendant, 
as a grocer. A grocer is not permitted to sell in any quantity 
less than a quart; nor is he permitted to suffer what he sells to 
be drank at the place of sale. The dram-shop keeper may sell, 
if he has a license, any quantity under ten gallons, and he may 
suffer it to be drank at the place of sale. 
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If there be any difference between the grocer and the dram- 
shop keeper, this evidence ought not to have been admitted. 
There is obviously a distinction between the persons designa- 
ted—a grocer and a dram-shop keeper, in our statute. And, 
although the defendant is not charged as a grocer, nor as a 
dram-shop keeper, in so many words in the indictment ; yet, 
the acts charged to have been done by him are those prohibited 
by law to be done by a grocer. 

The offence charged in this indictment consists in selling and 
in permitting the liquor sold to be drank at the place of sale. 
The proof showed the defendant to be guilty of a different of- 
fence from the one charged, and therefore was improperly ad- 
mitted. The attorney general likens it to the case where the 
offence is charged to consist of selling any quanti:y of liquor 
without license, and the pleader inserts the larger quantity, and 
proves the guilt by sale of a less quantity. Were this such a 
case, doubtless it would be competent to prove the sale of a 
quantity, either greater or less than the amount charged. But 
we conceive this is an entirely different case ; here, one offence 
is charged, and the State seeks a conviction by proving a dif- 
ferent offence. It is not subject to the principle that the great- 
er contains the less. But here, the proof shows an offence dif- 
ferent from that charged, and fcr which the defendant is liable 
to be prosecuted and punished, and the conviction on this in- 
dictment would not be a bar to another for the offence made out 
by the proof in this case. 

Whether wisely or not, our statute law makes a difference 
between the grocer and the dram-shop keeper. ' The grocer is 
not permitted to suffer any liquor he may sell, either with or 
without license, to be drank at the place of sale. The dram- 
shop keeper may suffer it to be drank at the place of sale; and 
indeed, this permission, ‘‘ to be drank at the place of sale,” is 
now the principal difference between the grocer and the dram- 
shop keeper. The grocer cannot sell less than a quart; the 
dram-shop keeper may sell any quantity less than ten gallons at 
atime. The one cannot le: the liquor be drank, the other may, 
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at the place of sale. The offence here is the selling and suf- 
fering the liquor to be drank at the place of sale, obviously in- 
tended to be against the grocer; the proof is against the 
dram-shop keeper only. 

Upon the whole, then, we think the court: below erred in suf- 
fering the proof to be given to the jury; its judgment is re- 
versed, Judge Scott concurring, he being the only judge with 
me on the bench at the time this case was argued. 





Tue State, Appellant, vs. WmLLIAMsON, Respondent. 


1. An indictment under the 34th section of the 8th article of the act concern- 
ing crimes and punishments, (R. C. 1845,) which charges the defendant 
with selling “an intoxicating liquor, to-wit: one quart of whisky, on Sun- 
day,” is sufficient, although it does not state in the words of the statute that 
it was a “ fermented or distilled liquor.”? 


Appeal from Laclede Circuit Court. 


The defendant was indicted for selling liquor on Sunday. 
The indictment charged that the defendant, ‘‘ on, &c., at, &c., 
with, &c., did then and there sell to William Kudy and John 
McGenis, intoxicating liquor, to-wit: one quart of whisky, on 
the first day of the week, commonly called Sunday, for the 
price and sum of twenty cents, contrary,” &e. A motion to 
quash the indictment was sustained by the Circuit Court, and 
the State appealed. 

Gardenhire, (attorrey general, ) for the State, that the in- 
dictment was sufficient, cited State v. Munger, 15 Vermont, 
295. State v. Hereford, 13 Mo. Rep. 3. 

No appearance for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


This indictment is sufficient. The statute (R. C. 1845, tit. 
‘¢ Crimes and Punishments,” article 8, sec. 24,) prohibits the 
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selling of any fermented or distilled liquor on the first day of 
the week, commonly called Sunday, and the indictment charges 
the defendant with sclling ‘‘ an intoxicating liquor, to-wit: one 
quart of whisky, on Sunday.” It is believed the general rule 
now is, that it is enough to describe the offence in any language 
that brings the case within the statute. Formerly, greater 
nicety prevailed upon this subject, and at an early period in 
our law the rule seems to have been that the very words of 
the statute must be used in cases of felony (2 Hawk. Pleas 
of the Crown, 354); but this is now otherwise, and the rules 
of common sense are allowed to prevail. In the King agacnst 
my, (2 East. R. 84,) where the question was as to the suffi- 
ciency of the allegations in the indictment to bring the case 
within the statute, Lord Kenyon said: ‘‘ In certain cases, it is 
true there must be known technical words used in order to de- 
scribe particular offences, such as murdravit, in murder ; bur- 
glariter, in burglary ; rapuzt, inrape. These having been long 
ago established to be necessary, must be abided by. But there 
is no rule of law which says there must be technical words in 
every case, nor am I inclined to multiply the instances ;”’ and 
in The King against Stevins & Agnew, (5 East. 258,) upon 
a similar question, Lord Ellenborough said: ‘* Every indict- 
ment or information ought to contain a complete description of 
such facts and circumstances as constitute the crime, without 
inconsistency or repugnancy, and, except in particular cases, 
where precise technical expressions are required to be used, 
there is no rule that other words shall be employed than such 
as are in ordinary use, or that, in indictments or other plead- 
ings, a different sense is to be put upon them from what they 
bear in ordinary acceptation.” 

We have the opinion of Hale, than whom a more humane 
judge never sat in a court of justice, upon such niceties, ex- 
pressed about two hundred years ago. He remarks, (2 Pleas. 
of the Crown, 193,) that, ‘* In favor of life great strictnesses 
have been, in all times, required in points of indictments, and 
the truth is, that it is grown to be a blemish and inconvenierce- 
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in the law and the administration thereof; more offenders es- 
cape by the over-easy ear given to exceptions in indictments 
than by their own innocence, and many times gross murders, 
burglaries, robberies and other heinous and crying offences 
escape by these unseemly niceties, to the reproach of the 
law, to the shame of the government, and to the encourage- 
ment of villany, and to the dishonor of God.” 

The question here is, whether the act prohibited by the stat- 
ute is sufficiently described in the indictment. The prohibited 
liquor is ‘‘ any fermented or distilled liquor,”? and whisky is 
the liquor charged to have been sold; and, as the courts are 
presumed to be acquainted with the meaning of English words, 
we must take notice that whisky is a spirit distilled from grain, 
and one species of the prohibited commodity. We are not re- 
quired to shut our eyes to what we do know, and bring reproach 
upon the administration of the law, by giving way to objections 
so utterly destitute of any merit. 

We do not know that this is the point upon which the case 
was decided in the Circuit Court, but it is the only matter to 
which our attention has been called, and we see no other ob- 
jection to the indictment. 

The judgment is reversed, and the cause remanded; Judge 
Ryland concurring ; Judge Scott dissenting. 





Tue State, Appellant, vs. HaveLy, Respondent. 


1, A court may say, as a matter of law, upon demurrer to a plea in abate- 
ment to an indictment, that “ Owens D. Havely”? and “ Owen D. Haverly’? 
are idem sonans. (Scott, J., dissenting, holding that it was a question of 
fact for a jury.) 


Appeal from Cooper Circuit Court. 


Gardenhire, (attorney general,) for the State. There was 
no misnomer. The names in the indictment and plea are the 
same in sound. But, though different in sound, it would make 
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no difference. The true question is, not whether the names 
differ in sound, but whether they are the same in derivation or 
common use. (1 Wash. C. C. R. 290. 2N. Hamp. 558. 3 
Chitty’s Prac. 170. 18 Mo. Rep. 92. 14 Mo. Rep. 417.) 

W. Adams, for respondent. 1. No writ of errorlies. (R. 
C. 1845, tit. ‘‘ Practice and Proceedings in Criminal Cases,” 
art. 8.) 2. The plea was good. There was a misnomer, 
both in the christian and surname. There is as much difference 
between Owens and Owen, as between Adams and Adam. They 
are not tdem sonans, but distinct names. (Rex v. Foster, 1 
British Crown Cases, 1 Russ. & Ry. 412. 2 N. Hamp, 558. 
13 Johns. Rep. 486. 1 East, 642. 16 Hast, 112.) 


RYLAND, Judge, delivered the opinion of the court. 


Owens D. Havely was indicted at the March term, 1854, of 
the Cooper Circuit Court, by the name of Owen D. Haverly, 
for selling fermented and distilled liquor, to-wit: one quart of 
whisky, one quart of wine, one quart of ale, one quart of beer, 
on the first day of the week, commonly called Sunday, con- 
trary, &c. He appealed, and pleaded the misnomer in abate- 
ment; that he is named and called Owens D. Havely, and not 
Owen D. Haverly. 

To the plea, the State demurred ; the Circuit Court overruled 
the demurrer, and the State not further answering, the court 
rendered judgment in favor of the defendant, finally discharg- 
ing him from the indictment. ‘The State excepted to the rul- 
ings of the court, and brings the case here by writ of error. 

The State contends that there is no misnomer; the names in 
the indictment and in the plea are the same in sound; but if 
not the same in sound, they are the same in derivation or com- 
mon use, and that a difference in spelling avails not. 

The defendant contends that the plea is good; that there is 
a misnomer both in the christian and surnames ; that the de- 
fendant’s christian name is Owens and not Owen; that these 
are not zdem sonans, but distinct names. So also with the 
surnames—Havely and Haverly. 
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There are two ways of answering the matter set ip in the 
plea in abatement ; where the names, although spelt differently, 
have the same sound or have the same derivation, they are 
considered the same name, and a demurrer to the plea, in such 
cases, is the proper way to dispose of it. The court can see at 
once that the names have the same derivation, or have the same 
sound, and that in law there is no misnomer. 

The other way to take advantage of the plea is, to reply that 
the defendant is known as well by the one name as the other; 
and if the jury find this to be so, it is a good answer to the plea. 

In this case, we consider the names the same in sound, and 
that the court should have sustained the demurrer. The deci- 
sions are numerous on this subject, and somewhat contradic- 
tory. I will notice a few of these decisions in the English 
courts, as well as those of the Union. In Rex v. Foster, (1 
British Crown Cases, 412, reported also in Russell & Ryan, ). 
the prisoner was tried before Mr. Baron Garrow, at the Maid- 
stone Lent assizes, in the year 1820, for committing an unna- 
tural crime on one John Whyneard. The person on whom this 
crime was committed, being called as a witness, said his name 
was spelt Winyard, but was pronounced Winnyard. The pris- 
oner was convicted and received sentence of death, but execu- 
tion was respited in order that the opinion of the judges might 
be had on the objection that the name of the witness was mis- 
spelt. In Easter term, following the conviction in 1820, the 
judges held the conviction right. This could only be on the 
ground that the name of the person on whom the offence was 
committed, that Whyneard and Winyard are the same, either 
in sound or derivation, and that this could be determined by 
the court. 

In Regina v. Davis, (6 British Crown Cases, 231,) the in- 
dictment was for larceny ; the property stolen was laid as the 
property of Darius Christopher. The prosecutor, when called, 
said his name was Trius. In this case, it was held entirely a 
question for the jury whether the names sounded alike ; there- 
fore, as it had been treated at trial as a question of law for the 
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court, the conviction was quashed. This case is not reconcil- 
able with that of Rex v. Foster, above cited. In this case, 
the court said the question for the court is, ‘‘ are the words, 
‘Trius’ and ‘ Darius’ pronounced so as to produce the same 
sound? If so, the conviction is to stand; if not, the pris- 
oner is to be entitled to an acquittal.’ The court held the con- 
viction must be quashe?, as the chairman of sessions had not 
treated the question respecting the similarity of sound of the 
two names as a question of fact for the jury, but as a ques- 
tion of law, which it was for him to determine ; and this court 
could not affirm, asa matter of law, that the two names sounded 
alike. Here, this case is settled on the principle that, whether 
the two names are in sound alike, so as to come under the rule 
of idem sonans, is left to the jury, and not to the determina- 
tion of the court. In Fuster’s case, the court determined it; 
whether the two names are, in sound, the same, has been often 
settled by the courts. They have determined this matter with- 
out a jury in numerous cases. In Davis’ case, the question 
was, ‘‘are the words ‘ Darius’ and ‘ Trius’ pronounced so ag 
to produce the same sound?” and this was a question for the 
court. Now had the court thought those words produced the 
same sound, the conviction would have been sustained ; but the 
court could not say those names were zdem sonans, because, 
in fact, they are two different words in English, and whether 
in the Dorset dialect they were sounded alike, was a question 
of fact for the jury. This court has held, on demurrer, that 
the names of ‘* Hudson” and ‘* Hutson”? were of the same 
sound, and were one and the same name. It has been held that 
‘¢ Reynoll”’ for ‘* Reynolds” is no misnomer—same derivation. 
So, ‘* Tither Leigh’? for ‘* Tythe Leigh”? is no misnomer—the 
same sound. (See Chitty’s Gen. Pract. 8d vol. p. 171.) So 
has Wilkerson for Wilkinson been considered no misnomer ; 
Robertson — Robinson — Roberson ; Hudson—Hutson—a!! the 
Same in sound, and no misnomer in using one fer the other. 
(13 Mo. Rep. 91.) Hinsdale, instead of Hinsdall ; Benedetts 
for Beniditts. The name of Allen is now spelt some seven or 
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eight different ways. (2 N. Hamp. Rep. 558.) Franciscus 
and Frances; Garet, Gerald and Gerard are the same, zdem 
sonans, or the same in derivation. (1 Washington Circuit 
Court Rep. 290.) 

In England, pleas of misnomer in abatement are abolished 
in civil suits, and in lieu of them, the defendant, upon his affi- 
davit, may have his true name inserted in the record at the 
plaintiff’s costs. And, in criminal cases now, these errors, 
whenever suggested, are corrected by amending the indictment 
according to the truth; and they are unavailable, if not amend- 
ed. (7 Geo. IV. 1 Archb. Crim. Pract. III.) 

Wherever, then, in our opinion, the name is the same in 
sound or in derivation, this may be determined by the court, on 
demurrer, although spelled differently. But where they are 
different names, both in sound and derivation, there the party 
who answers the plea must reply that the person pleading the 
misnomer is known as well by one name as he is by the other, 

We consider the names Owens and Owen, as christian 
names, and as surnames, so nearly the same, and so familiarly 
used, that they may be taken as one and the same in sound. 
The insertion of the letter ‘‘ r,”? in Havely, making it Haverly, 
according as the name is pronounced, can scarcely be discerned. 
If the name be pronounced as a trisyllable, it is almost identi- 
¢al in sound. 

The question in this case involves the mode of answering the 
plea. Should the State have replied, that the defendant was 
known as well by the one as the other? or is the name in the in- 
dictment and the name in the plea the same in sound or in de- 
rivation, so that the court can say so on demurrer? Must the 
State rely upon a fact, and therefore reply to the plea and 
leave the fact to be found by a jury; or, is this a case where 
the matter involved is a question of law, which the court can 
determine? We consider this a case involving a question which 
the court can properly determine, and that the demurrer has 
raised that question. We are of the opinion, that the Circuit 
Court erred in overruling the States’ demurrer to the plea of 
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misnomer ; that the two names are of the same sound, and 
should have been so held by the court. 

The judgment below is reversed, and this cause remanded for 
further proceedings ; Judge Leonard concurring ; Judge Scott 
dissenting. 


Scott, J., dissenting. This isa small matter, but it had 
as well be established upon principle ; as in establishing it upon 
principle we will prevent parties from coming to this court with 
such questions. Whether two hawks or two horses are alike is 
not a question of law, but a matter of fact. So, whether two 
names are the same, or whether their sound is the same, is a 
question of fact. Whether two words sound alike in the pro- 
nunciation, is no question of law, but is a matter of fact. It 
is a rule of law that, if two names sound alike in their pronun- 
ciation, although they are spelt differently, yet they are the 
same name. But whether in sound they are in fact the same, 
is a question of fact, and a question to the solution of which 
no law learning affords the least assistance. It is a question 
of fact ; it should, in all cases, be submitted to a jury, and 
the courts should never take upon themselves to decide it. 

In the case of Regina v. Davis, (6 British Crown cases, ) 
it was held that it was entirely a question for a jury whether 
two names sounded alike. In the case of Rex v. Foster, (1 
British Crown cases, ) the defendant was tried for an unnatural 
crime, and there was a conviction: and the question of the 
identity of the names being submitted to the jury, it received 
the approbation of the judges. Our reason tells us that, 
whether any two things are alike, is not a question of law, 
but a matter of fact. It makes no difference whether the 
things are compared through the medium of our eyes or ears, 
or any other sense; it is equally a matter of fact, whether 
they are alike. 

The court, in my opinion, did right in overruling the demur- 
rer filed for the State. The State should have taken issue on 
the plea, and the matter should have been submitted to the jury. 
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Tue State, Plaintiff in Error, vs. BLANKENSHIP, Defendant 
in Error. 


1. “ Blankenship”? and “ Blackenship’? held idem sonans as matter of law. 
(Scort, J., dissenting. See State v. Havely, ante.) 


Appeal from Cass Circuit Court. 


Coleman N. Blankenship was indicted by the name of Cole- 
man N. Blackenship, for breaking open a letter. A demur- 
rer to a plea in abatement for misnomer was overruled by the 
Circuit Court, the indictment abated, and the defendant dis- 
charged. 

Gardenhire, (attorney general, ) for the State. 

W. Adams, for defendant in error. 


Rytanp, Judge. This case involves the same questions as 
have been just settled in the case of the State v. Havely. The 
judgment of the Circuit Court is reversed, and the case re- 
manded. See opinion in Havely’s case, which is adopted for 
this case, mutatis mutandis; Judge Leonard concurring ; 
Judge Scott dissenting. 


Scott, Judge. For my view, with regard to this case, ref- 
erence is made to my opinion in the case of State v. Havely, 
decided at this term. 





THE State, Respondent, vs. Berry & OTHERS, Appellants. 


1. An indictment under the 6th and 8th sections of article 8, of the act con- 
cerning crimes and punishments, (R. C. 1845,) which charges that the de- 
fendants “ assembled and agreed,”? &c., is sufficient. 

3. A joint fine assessed against several parties jointly indicted, is erroneous. 
A separate fine should be assessed against each. 
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Appeal from Lawrence Circuit Court. 


F. P. Wright, for appellants. The indictment is insuffi- 
cient. It neither charges that the defendants assembled ‘‘ with 
intent,” nor that, ** being assembled,” agreed, &c. The char- 
acter of the violence intended is not stated. (9 Mo. 285.) A 
threat is not an act prohibited in the sixth section. (14 Mo. 
Rep. 147.) 2. The fine should have been separately assessed. 
(10 Mo. Rep. 440. 7 Dana, 229.) 

Gardenhire, (attorney general, ) for the State. 


Ry.anp, Judge, delivered the opinion of the court. 


The defendants were indicted by the grand jury of Lawrence 
county, at the October term of the Circuit Court, in the year 
eighteen hundred and fifty-two, for an alleged violation of the 
statute (art. 7, secs. 6 and 8, p. 894-5, R. ©. 1845,) con- 
cerning Crimes and Punishments. They were tried at the Octo- 
ber term, 1853, and were found guilty. The jury returned a 
verdict of guilty generally against all three of the defendants, 
and assessed their punishment at eighty-one dollars. 

The defendants moved for a new trial, which was overruled ; 
they also moved in arrest of judgment, which being overruled, 
they bring the case here by appeal. 

The appellants rely for a reversal of the judgment below, 
upon two grounds principally—the insufficiency of the indict- 
ment and the illegality of the judgment. 

1. The indictment charges that the defendants, Zephaniah 
Berry, William Berry, and Constantine Berry, late, &c., here- 
tofore, to-wit, &c., at, &c., ‘* with force and arms, did then and 
there unlawfully assemble together, and mutually agree to as- 
sist one another in doing violence to the person of one David 
A. Maxwell, with force and violence, by threatening to whip 
and kill the said David A. Maxwell, contrary,” &c. 

The 6th section of the 7th article, above refered to, declares : 
‘¢Tf three or more persons shall assemble together with intent, 











506 JEFFERSON CITY. 





State v. Berry. 





or being assembled, shall agree mutually, to assist one another 
to do any unlawful act with force and violence, against the 
person or property of another, or against the peace, or to the 
terror of the people, and shall accomplish the purpose intended, 
or do any unlawful act in furtherance of such purpose, in a 
violent or turbulent manner, every person so offending,” &c. 

The 8th section declares: ‘‘ If three or more persons as- 
semble with intent, or being assembled, agree mutually, to as- 
sist each other in the doing of any act prohibited by the 6th 
section of this article, and in the manner therein specified, al- 
though the purpose intended or agreed upon be not accom- 
plished, nor any act done, nor any movement or preparation 
made in furtherance thereof, every person so offending shall, 
on conviction thereof, be adjudged guilty of a misdemeanor, 
and be punished,” &c. 

The indictment charges that the defendants did unlawfully 
assemble together, and mutually agree to assist one another, in 
doing violence to the person of one David A. Maxwell, with 
force and violence, by threatening to whip and kill the said 
David A. Maxwell. 

The indictment, in our opinion, is sufficient. There is no 
necessity to aver any intent in the assembling together in this 
ease. Here, the defendants are charged with unlawfully as- 
sembling together, and with mutually agreeing to assist each 
other in doing violence to the person of David A. Maxwell, by 
threatening to whip and kill him. 

The charge in the indictment is made sufficiently clear and 
explicit, and is an offence within the sections of the article in 
the act above specified. There is no force in the objections ta- 
ken, therefore, to the indictment ; the record shows a prose- 
cutor endorsed on the indictment. 

2. The remaining objection extends to the judgment in this 
case ; the verdict being a general one of guilty against all the de- 
fendants, and containing a fine of eighty-one dollars against 
them all jointly. The judgment is rendered against them for the 
fine of eighty-one dollars jointly. It is a judgment for the 
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whole amount of the fine against all the defendants, in accord- 
ance with the verdict. The appellants contend that this verdict 
and judgment are vicious, and cannot stand ; that the judgment 
should have been arrested. 

This court, after much reflection, and with reluctance, must 
sustain this objection. Though the indictment charges the of- 
fence as a joint one, and, indeed, there must be three or more 
persons charged, in order to constitute the offence under our 
statute, and these three or more make but one offence, yet it is 
in accordance with the weight of authority that each one of 
these defendants shall only be liable for a specific fine assessed 
against him, separately, and not jointly ; and that, accordingly, 
the judgment must be entered for a specific fine against each 
defendant. The court below could not enter a judgment jointly 
against all three for the sum of eighty-one dollars ; nor would 
it be right or proper to collect that sum of one defendant, in 
discharge of the entire judgment; nor proper to collect that 
amount of each one of the defendants separately. This case 
does not occur in the English practice ; for there, the jury find 
the guilt only of the defendants, and leave the amounts of their 
punishment to be assessed by the courts of that country, in ac- 
cordance with the law. The courts, therefore, punish each de- 
fendant, as in their opinion may be proper, from the nature 
and amount of his guilt, as proven before them during the 
process of the trial. Zhe State v. John H. Gay & others, 
sustains this view, (10 Mo. Rep. 440;)} and this case is sus- 
tained by 2d Hawk. P. C. p. 638. The case of Zhe State v. 
The Baradas, (13 Mo. Rep. 94,) does not militate against 
this doctrine. There, the fine was for the minimum sum, and 
was joint against the two defendants. The error of the court 
was in favor of the defendants, as they were required to pay, 
by its judgment, a fine of fifty dollars, the two, instead of fifty 
dollars each. In delivering the opinion, in the case of Zhe 
State v. The Baradas, the judge, who pronounced the opin- 
ion of the court, stated that, ‘‘ without giving any sanction to 
the doctrine about the joint fine in the case of Gay e¢ al., in 
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10 Mo. Rep., as he consi’ered that question not before the 
court in that case, he would merely state, for the benefit of the 
defendants, that the judgment in this case is for the minimum 
punishment, the fine being not less than fifty dollars, nor more 
than five hundred. The judgment that these defendants then 
pay fifty dollars, as the fine, instead of each one to pay that 
sum, cannot be said to be to the injury of them, or to their pre- 
judice. The error of the court below, if there be any, was 
clearly in their favor, and it is with such ill-grace that they 
complain of it here, that this court is disposed to pay little at- 
tention thereto.”” Had the fine of eighty-one dollars been the 
minimum punishment for the offence in this case now before us, 
it would have been decided in accordance with the case of Zhe 
State v. The Baradas. 

We are satisfied that the law is against this judgment of the 
lower court, and that it must be reversed, and the cause re- 
manded for a new trial, in accordance with the principies and 
doctrine here laid down ; the other judges concurring. 


Buraess, Respondent, vs. Quimey, Appellant. 
1. Cavin v. Smith & Kerr, affirmed, see ante, p. 444. 
Appeal from Platte Circuit Court. 


Action under the 8th article of the practice act of 1849, for 
the specific recovery of a horse. The plaintiff produced evi- 
dence tending to show that he loaned the horse to one Johnson, 
from whom defendant purchased, and proved declarations of 
Johnson, made while he was in possession of the horse, that 
plaintiff was the owner, and to this last evidence defendant ex- 
cepted. The defendant proved by Johnson that he bought the 
horse of plaintiff, and remained in possession until he sold to 
defendant. 
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The following instruction was given for defendant : 

‘2. If plaintiff knew of Johnson’s acts of ownership, with- 
out asserting his claim, and defendant purchased without no- 
tice, he was entitled to a verdict.” 

There was a verdict for plaintiff. 

Gardenhire, for appellant. 

Vories, for respondent. 


Scott, Judge, delivered the opinion of the court. 


The only point presented for our determination in the record 
is, whether the declarations of Johnson, under whom the de- 
fendant claims, made while he was in possession of the horse, 
are evidence against the defendant. 

This question has frequently been before this court, and has 
received the uniform determination that such evidence is admis - 
sible. (See the case of Cavin v. Smith & Kerr, decided at 
this term of the court.) The instruction, secondly, given for 
the defendant, was warranted by no evidence, and does not 
correctly state the proposition which it affects to do. Not- 
withstanding this advantage, there was a verdict against the 
defendant. 

With the concurrence of the other judges, the judgment will 
be affirmed. 


[END OF JULY TERM. ] 
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MEGEHE, Respondent, vs. Draper, Appellant. 


1. A. sued B. for causing to be sold under an execution against A. certain 
property selected and claimed by A. as exempt from execution under the 
act of February 6, 1847, (see Sess. Acts, 1847, p. 52). Held that it is no 
defence to this action that A., at the time of the levy and sale, had other 
property, not specifically exempt from execution, more than sufficient to 
pay the debt, which he concealed from the officer, so as to keep it out of the 
reach of the execution. 


Appeal from Hannibal Court of Common Pleas. 


The case is sufficiently stated in the opinion of the court. 
Richmond and Allen, for appellant. 
Harrison & Hawken and Cooke, for respondent. 


Ry.anp, Judge, delivered the opinion of the court. 


The defendant, Draper, caused the plaintiff’s property to be 
levied upon under and by virtue of an execution. The plaintiff 
claimed the property, to the value of $150, as exempt from 
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execution, under the act of the legislature, of February 6, 
1847, and the property was duly appraised. The defendant 
afterwards caused the property to be sold under the execution, 
and this suit is brought for that wrong. 

The defence relied upon is, that the plaintiff, at the time, had 
other property not specifically exempt from execution, more 
than sufficient in value to pay the debt, which he concealed from 
the officer, so as to keep it out of the reach of the execution. 

Upon the plaintiffs motion, this part of the defendant’s an- 
swer was stricken out, and the defendant excepted. Upon the 
trial, the defendant offered to prove the same matters before 
the jury ; which proof was rejected, and the defendant excepted. 
There was a verdict for the plaintiff, and judgment thereon. 

The defendant moved for a new trial, which was refused, 
and he brings the case here by appeal. 

1. The only matter for our consideration involves the act of 
the court below in rejecting the evidence on the trial, and in 
striking out the answer, or that part of the answer setting up 
the above matters in defence. If the court properly struck out 
that part of the answer, then it was proper also to reject the 
evidence in relation to the same subject matter. 

This court is of opinion, that the matter set up in the de- 
fendant’s answer was well stricken out. It affords no defence 
to the plaintiff’s action. The statutes reserving and exempting 
certain specific property from execution, and property real, 
personal and mixed, from execution, to a certain amount in 
value, were not made alone for the benefit of the debtor. He 
must be the head of a family. The legislature had an eye to 
the family of the debtor, to his household, and determined to 
prevent as much suffering and misery from entering into such 
abodes as they could, by saving to them the small allowance 
mentioned in the statutes. ‘These statutes, so productive of 
good to the classes which generally so much need protection, 
deserve and meet with liberal interpretation from the courts. | 

It would at once destroy all the intended benefit of these 
statutes, to suffer such a defence to be set up against those 
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claiming the protection under them. If the defendant in the 
execution, who claims the property to be exempt, has concealed 
and hid, or placed beyond the immediate reach of the officers of 
justice, his property, and this fact be known to the plaintiffs in 
the execution, let them ferret out the hidden property and take 
steps to reach it, and subject it to the process of the law. The 
burden should be on their shoulders. If the plaintiff here in 
the execution asserts that the defendant has concealed his 
property, let him: search out the property with his writ of ex- 
ecution. He can garnishee under execution the persons in 
whose possession the property is supposed to be. Let him 
take this course. | He has no right by act to destroy the obvi- 
ous intention of the statute in favor of the helpless and needy, 
when he can so easily, by garnisheeing, reach the hidden or 
concealed property. It will not do to say that he cannot find 
it, or does not know where it is. He charges that the defend- 
ant has concealed it; then the law gives him means to pursue 
it. Let it once be understood that such an allegation in a de- 
fendant’s answer, in cases like the present, will be availing, 
and you might as well strike the whole provision exempting 
property from execution from the statute book. 

The judgment below is affirmed ; the other judges concurring. 





SOUTHERLAND, Respondent, vs. WARNER’S ADMINISTRATOR, 
Appellant. 


1. Judgment affirmed, because no exceptions were saved in a case originating 
before a justice of the peace. 


Appeal from Jefferson Circuit Court. 


Charles Jones, for appellant. 
&. Pipkin, for respondent. 








ee 























OCTOBER TERM, 1855. 





Stewart v. See. 





RYLAND, Judge, delivered the opinion of the court. 


The record shows that this was a suit originally commenced 
before a justice of the peace, and an appeal thence to the Cir- 
euit Court, where the cause was tried by the court without a 
jury, and the court found for the plaintiff. 

The record has no instructions saved, nor is there any thing 
saved by which any question of law arises in the case. This 
court will not review the questions of fact. 

It appears that defendant’s counsel offered some instructions, 
which the court would not permit to be put on the record, be- 
cause the court observed that the instructions thus offered were 
not those which the court passed upon. ‘There are no instruc- 
tions preserved. Then, under the numerous decisions of this 
court, this judgment must be affirmed. (18 Mo. 476. Ib. 
479. Ib. 509. 20 Mo. 276, Todd v. Aiken.) 

The other judges concurring, the judgment is affirmed. 


Stewart, Appellant, vs. Sez, Respondent. 


1. Where a plaintiff, in a petition under the practice act of 1849, not only 
prays damages for the breach of a contract, but also the cancellation of a 
note given under the contract, and has judgment upon both prayers, it is 
error to tax the costs against him, although the amount.of damages recov- 
ered is below the jurisdiction of the court. The 12th section of the act 
concerning costs, (R. C. 1845,) does not apply in sucha case. (Scort, J., 
dissenting, holding that the costs were properly taxed against the plaintiff, 
because the petition showed no ground for the equitable relief sought and 
obtained ; and because the judgment for the cancellation and delivery up of 
the note was entered in pursuance of an agreement between the parties, by 
which the judgment of the court, upon the prayer of the cancellation of the 
note, was made to depend upon the verdict of the jury upon the claim for 
damages for the breach of the contract.) 


Appeal from Montgomery Circuit Court. 


Action to recover damages for the breach of a contract to 
transport the plaintiff to California, end to procure the cancel- 
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lation of a note given pursuant to the contract. It appeared in 
the petition that a suit on the note was pending on appeal from 
a justice of the peace. 

The bill of exceptions shows that it was agreed between the 
parties that the judgment of the court, upon the prayer for a 
cancellation of the note, should depend upon the verdict of a 
jury upon the claim for damages for breach of the contract. 
The jury returned a verdict for the plaintiff for $12 33, upon 
which a judgment was entered for that amount, and also that 
the note be delivered up and cancelled; and the costs were 
adjudged against the plaintiff. Afterwards, the plaintiff moved 
to tax the costs against the defendant. His motion being over- 
ruled, he excepted and appealed to this court. 

Broadhead, for appellant. 

Glover § Richardson, for respondent. 


LEonarD, Judge, delivered the opinion of the court. 


The judgment given against the plaintiff here, for costs, is 
erroneous and must be reversed. ‘The general rule is, that, 
where the plaintiff recovers, he is entitled to costs. (R. C. 
1845, tit. Costs, art. 1, sec. 6.) But the 12th section of the 
same act made it an exception to the rule that, ‘‘ in actions of 
debt, covenant and assumpsit, and other actions founded on 
contract, when the recovery is below the jurisdiction of the 
court, unless that result be produced by a set-off, costs shall be 
adjudged against him.” 

This suit, under our new practice act, was for a compensa- 
tion in damages, and also for specific relief by a judicial an- 
nulment of the promissory note the party had given pursuant 
to the contract, and the relief he obtained was $12 33 by way 
of damages and the specific relief prayed for. This, there- 
fore, is not a case where, by mere force of the 12th section, 
the defendant is entitled to a judgment against the plaintiff for 
costs. Here are two causes of action set up, one of which is 
different from those specified in this section, and the plaintiff 
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has judgment for relief upon both causes of action, and we 
are here to inquire into the propriety of the relief granted. 

We are told, however, that, under the 8th section of the 12th 
article of the new code of procedure, when there are several 
causes of action united, the court may award separate trials, 
and when there are separate trials, the court is bound ‘to 
award costs against the unsuccessful party, unless, for good 
cause, it is otherwise ordered ;”? and it is insisted that here 
was a separate trial in relation to the cause of action for the 
damages, and that the plaintiff was the unsuccessful party 
within the meaning of this section, because he recovered less 
than was sufficient to entitle him to costs under the 12th sec- 
tion of the cost act of 1845. 

We are hardly at liberty so to deal with the express words 
of this law. This is probably a case not provided for in the 
change made in one mode of proceeding, but we cannot remedy 
the omission. The party, having sued upon two causes of ac- 
tion and recovered in both, although for one cause _ his recove- 
ry is less than would have entitled him to costs, has not there- 
by subjected himself to the costs of this case, much less to all 
the costs. 

The judgment must therefore be reversed, and Judge Ry- 
land concurring, it is reversed, and the cause remanded, that a 
judgment may be given there in conformity with this opinion. 


Scott, J., dissenting. It appears that there was a suit 
pending between plaintiff and defendant, in which the present 
plaintiff was defendant. In that suit, it would have been com- 
petent for the plaintiff here to have obtained relief against the 
note, by showing a failure of its consideration. Under these 
circumstances, he brought this suit against the defendant to 
recover damages for the breach of the contract out of which the 
note had its existence, and, without setting out any ground 
which, according to the rules of equity, would entitle him to 
have the note delivered up, he makes such a prayer in his peti- 
tion. Having recovered damages below the jurisdiction of the 
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court, the costs, under the statute, were awarded against him. 
Of this, he complains. Isee no ground for reversal in this. 
Surely, the plaintiff could not avoid the statute condemning 
him to the payment of costs, by inserting in the close of his 
petition a prayer for relief, when the case, as made in the 
petition, furnished no ground for the relief sought. No one 
pretends that a mere failure of consideration is a ground for 
the equitable relief of delivering up an instrument to be can- 
celled. But, it is said, that the prayer for the relief was 
granted by the judgment, and therefore, though erroneous, yet 
the plaintiff should have his costs. Without stopping to in- 
quire into the merits or validity of such a defence, it isa suf- 
ficient answer to it, that the judgment for the delivery up of 
the instrument was entered in pursuance of an agreement be- 
tween the parties, by which the entire controversy was adjust- 
ed, leaving the matter of costs unnoticed. If this judgment 
can be reversed on the ground alleged, then all that a plaintiff 
has to do, to defeat the statute condemning him to the payment 
of costs, when he recovers a sum below the jurisdiction of the 
court, is to write his petition for a legal cause of action, and, 
in addition to the relief suitable to his cause of action, as sta- 
ted, insert a prayer for some equitable relief; and if he recov- 
ers a sum under the jurisdiction of the court, the simple prayer 
for equitable relief, though no case suited to such relief is sta- 
ted, will save him, in the very teeth of the statute, from the 
payment of costs. Indeed, it would seem that this prayer was 
made with some such a view, for there was no necessity for it 
in this action ; there was a suit pending in which a full defence 
to the note could have been made, and there was no necessity 
for mentioning it in connection with this suit. 
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Skinner, Plaintiff in Error, vs. SEE, Defendant in Error. 
1. Stewart v. See, affirmed, see ante. 


Error to Montgomery Circuit Court. 


Broadhead, for plaintiff in error. 
Glover § Richardson, for defendant in error. 


LeonarD, Judge. ‘This case is similar to the case of Stew- 
art against See, decided at this term, and is settled upon the 
same principles. Judge Ryland concurring, the judgment is 
reversed, and the cause remanded, that a judgment may be 
given there in conformity with this opinion. 


Scott, J., dissenting. For my opinion in this case, ref- 
erence is made to the case of Stewart vy. See, decided at this 
term. 


Rocers, Plaintiff in Error, vs. Carver & ANOTHER, Defend- 
ants in Error. 


1. The trustees of a school district are not personally liable on a note execu= 
ted dy their predecessors in office, in their own names, to a teacher for ser- 


vices. 


Error to Pike Circutt Court. 


Action commenced before a justice of the peace, against 
Carver and Douglass, described in the summons as trustees of 
Cave Spring district No. 3, township 58, range 3, upon the 
following note : 

‘¢$75. Four months after date, we, the undersigned, trus- 
tees of school district No. 3, township 53, range 3 west, Pike 
county, Mo., promise in our name of office to pay A. P. Ro- 
gers, or order, seventy-five dollars, for teaching school three 
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months in the district above mentioned, to be paid out of any 
school moneys that we may have on hand, or that may be ac- 
cessible to us, or out of moneys raised in any other way for 
that purpose. Given under our hands this the 29th day of 
November, 1853. ‘¢ James M. Frier, trusts - 
‘Wn. M. Branpon, ° 

At the trial in the Circuit Court, on appeal, it was agreed 
that the note was executed by Frier & Brandon, two of the trus- 
tees of the district, to plaintiff, for services as teacher, the 
other trustee and a part of the inhabitants of the district ob- 
jecting to their right to employ him as teacher; that the school 
was taught ; that at the time of the contract and of the teach- 
ing of the school, there were no school funds in the hands of 
the trustees, and none coming to the district until February of 
the next year ; and that the defendants were elected trustees of 
said district on the first Saturday in December, 1853, and im- 
mediately qualified. Upon these facts, the Circuit Court found 
for the defendant. 

Broadhead, for plaintiff in error. 1. The trustees of the 
school district were a corporation. 2. Frier & Brandon were 
authorized to make the contract sued on in their name of office 
as trustees of the district. 8. The school district is responsi- 
ble for the debt created by the first board of trustees for the 
benefit of the district. 4. The suit is properly brought against 
the trustees in office at the institution of the suit, they being 
the officers to transact the business of the district, and the only 
corporate name by which the inhabitants of the district are 
known. (School Law of 1845, p. 87, art. 4, § 18, 19, 26, 
82, 44, 54. Grant on Corporations, p. 6, and note. ) 

S. F. Murray, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 
It is clear that the judgment of the Circuit Court is correct. 


It appears from the docket of the justice, that this was a per- 
sonal proceeding against the defendants. They were not sued 
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as a corporation, but as individuals, and that, too, on a note 
not signed by themselves, but by others. 

Whether the individuals who signed the note are personally 
liable for it, is not a question now before us. The note is in 
words that forbid the construction that it will devolve in a 
course of succession. If the individuals who subscribed their 
names to it are not liable to be sued onit, nobody is. In con- 
tracting under the act of 24th February, 1853, (Sess. Acts, p. 
147,) the trustees should use their name, which it may be in- 
ferred would be, ‘‘ The Board of Trustees of School District 
No. ,” describing the district by its range and township. 
If the name is misdescribed, it would be a question of law how 
far the mistake affected the contract. 

The facts as agreed are not sufficient to enable us to deter- 
mine how far the funds coming to the hands of the existing 
trustees, are liable for the debts contracted by their predeces- 
sors. Our opinion must be confined to the facts contained in 
the record, and we are not permitted to declare the law in cases 
that may be supposed. 

The other judges concurring, the judgment will be affirmed. 





KR. & G. Hastines, Appellants, vs. Myers’ ADMINISTRATOR, 
Respondent. 


1. The right of a widow to two hundred dollars’ worth of property under sec- 
tions 30, 31 and 32, of article 2, of the administration law of 1845, (see R. 
8. 1845, p. 77,) is absolute and vests immediately upon the death of her 
husband ; and in case the personal property belonging to the estate of the 
husband is converted into money, and the widow dies without receiving her 
portion of $200, her administrator will be entitled to receive such money, 
against creditors of her husband’s estate. 

2. Where, in such a case, there has been no administration upon the widow’s 
estate, it would be error to order the money to be paid to the children of 
such widow, as her representatives, or to their guardian for them. The 
widow’s estate should be distributed through her administrator. 
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Appeal from Lincoln Circuit Court. 


The facts sufficiently appear in the opinion of the court. 

T. R. Cornick, W. Porter and W. M. Cooke, for appel- 
lants. I. The 30th, 31st, and 32d sections of article 2 of the 
administration law of 1845, do not vest an absolute property 
in the widow, but only a right of election; and if she dies with- 
out electing what property to take, and without applying to the 
county court and having the same allowed her, no title passes 
to her legal representatives. II. If, however, the widow’s right 
was absolute, it did not descend directly to her heirs, but can 
only be claimed by her administrator. (8 Mo. Rep. 437.) 

Hunt and Wheeler, for respondent. 


Scort, Judge, delivered the opinion of the court. 


Jacob Myers died leaving a widow, Margaret Myers, who 
died leaving children before she had received from her hus- 
band’s estate the sum of two hundred dollars in property, as a 
part of her dower, allowed by the administration law. Barnet 
Myers, the administrator of Jacob Myers, on a settlement with 
the county court, showed that there was in his hands the sum 
of $195 08. The appellants being creditors of the estate of 
Jacob Myers, claimed this sum. The children of Margaret 
Myers, the widow of Jacob Myers, likewise claimed it as the 
heirs of their mother, it being due their mother’s estate as part 
of her dower in the estate of her deceased husband, 

The county court ordered this money to remain in the hands 
of the administrator for the payment of debts. From this 
judgment an appeal was taken to the Circuit Court, where the 
judgment of the county court was reversed, and the money or- 
dered to be paid to the children of the widow. From this 
judgment, an appeal was taken to this court. 

1. By the common law, the widow’s dower, consisting of a 
life estate in the lands whereof her husband was seized during 
the coverture, if her dower was not assigned before her death, 
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it could not be done afterwards, as her estate was then deter- 
mined. But courts of equity, notwithstanding her death, would 
entertain a bill in favor of her representatives, for the rents and 
profits received in the interval, between her death and that of 
her husband. As to the personalty, we see no difference be- 
tween the interest of a widow, in her deceased husband’s es- 
tate, and that of any one of his distributees. If a child dies 
after his parent, and before a distribution of his estate, his 
portion will be distributed among his heirs. By the dower law, 
the wife’s right to dower vests immediately upon the death of 
the husband, both as to realty and personalty. The two hun- 
dred dollars’ worth of property allowed the widow by the 30th 
section of the 2d article of the administration Jaw, is a part of 
her dower, expressly made so, and it is exempted from the pay- 
ment of debts of the deceased; and if it should so happen that 
the widow does not receive the property, money is ordered to 
be paid in lieu of it. As the property allowed the widow can- 
not always be assigned to her, without more or less delay, it 
would impair her credit, when she might most need it, if it 
should be held that her right to dower depended on her obtain- 
ing actual possession of it during her lifetime. 

As to the argument that no property vested until an election 
by the widow of what she would take, it must be remembered 
that the common law gave dower, not for the sustenance of the 
widow alone, but for the nurture and education of her children. 
The sections referred to, contained in the administration law, 
did not intend to make the right to the property thereby con- 
ferred dependent on an election, but gave the right absolutely, 
with the privilege of taking what she chose. his is apparent 
from the 32d section, which allows the widow money when the 
property has been sold, which is just this case. 

2. As it was not regular to distribute the mother’s estate but 
through her administrator, as she may have owed debts, and as 
it does not appear that any administration has been taken out 
on her estate, the money will be retained by Barnet Myers, ad- 
ministrator of Jacob Myers, until an administrator is appointed 
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for Margaret Myers’ estate, who will be entitled to the money 
in controversy. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded, to be proceeded in, in conformity to 
this opinion. 





CRIDDLE’S ADMINISTRATOR, Appellant, zs. CrippLE, Respon- 
dent. 


1. Under the 5th section of the act concerning fraudulent conveyances, (R. 
C. 1845,) the administrator of a party who has been in possession of per- 
sonal property five years under a loan, cannot, as representing creditors of 
his intestate, impeach the title of the lender. 

2. The declarations of a party in possession of personal property against his 
title are admissible ; but declarations by him on other occasions, in support 
of his title, are not admissible even in rebuttal. 


ppeal from Cape Girardeau Circuit Court. 


This was an action brought by the administrator of William 
S. Criddle, to recover the value of a female slave, alleged to 
have belonged to the estate of his intestate, and to have been 
converted by the defendant. 

At the trial before a jury, it appeared in evidence that the 
slave originally belonged to the defendant, the father of the 
plaintiffs intestate, but had been in possession of the plaintiffs 
intestate more than five years before his death. The plaintiff 
offered to prove the declarations of his intestate while in pos- 
session of the slave as to his right to her, but the evidence was 
excluded, and an exception taken. The defendant introduced 
evidence of declarations by the plaintiff’s intestate while in 
possession of the slave that she did not belong to him, but to 
his father. Some of these declarations were made at a time 
when the intestate was threatened with law suits. 

Among other instructions given for the defendant, about 
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which no question is here made, was the following, to which the 
plaintiff excepted : 

‘¢5, The administrator of William S. Criddle, in this case, 
does not represent the creditors of William S. Criddle. He 
only represents the personal interest of Wm. 8. Criddle.” 

There was a verdict for the defendant, and the plaintiff af- 
terwards appealed. 

J. W. Noell, for appellant. 1. The Sth instruction was 
erroneous. The administrator is trustee for the creditors as 
well as heirs, and as such can recover for the benefit of credi- 
tors property to which his intestate had claimed a title by pos- 
session under the 5th section of the act concerning fraudulent 
conveyances. (R. C. 1845.) 2. The declarations of Wm. 
S. Criddle, as to his right to the slave, should have been ad- 
mitted, especially as other declarations made by him against 
his right, apparently with a view to keep off creditors, were 
admitted when offered by the defendant. The declarations of 
a party in actual possession are always admitted to show the 
character of his claim, whether adverse to another claim or not. 

Glover & Richardson, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


1. We see no error in the trial of this cause. The loan of the 
slave by the defendant to his son may have been fraudulent as 
to the creditors of the son, and as to them, the son’s title to 
the slave may have been valid in law. But if the trans- 
action was a loan between the defendant and his son, it still 
continued one, and the administrator of the son had no title to 
the slave as against the defendant. If the creditors of the 
son have been defrauded by a pretended loan, their remedy is 
against the defendant as executor de son tort of his son. The 
5th instruction complained of was intended to convey no other 
idea than that here expressed, and could have done no harm 
under this view of the law. 

2. Where a person is in possession of property, whether real 
or personal, and nothing more appears, the law presumes that 
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he is the owner of it. He cannot, whilst thus possessed, make 
a title for himself by his own declarations or assertions. But 
his declarations against the presumption which the law makes 
in his favor, may be given in evidence to disprove the presump- 
tion, and to show that he has a less or no interest in the prop- 
erty of which he is possessed. ‘This, we understand to be the 
rule on the subject of declarations made by one apparently the 
owner of property, and so it has been repeatedly declared by 
this court. Now this rule would be of little or no value, and, 
indeed, wou!d be dangerous, if, when declarations against a 
party’s interest are offered in evidence, it should be allowed 
him to bring in declarations made on other occasions making 
title in himself, on the pretence of disproving those made 
against his interest. 

The other judges concurring, the judgment will be affirmed. 





Morse, Respondent, vs. Mappox, Appellant. 


1. Judgment affirmed because an instruction given was warranted by the evi- 
dence. 


Appeal from Jefferson Circuit Court. 


This is an action brought by Morse for the breach of an 
agreement by which the defendant leased to plaintiff a certain 
tract of land, together with the privilege of using water from 
the dam of Maddox, the defendant, for driving a saddle-tree 
manufactory. <A breach assigned was, that Maddox entirely 
shut off the water from plaintiff’s manufactory, so as to render 
it impossible for him to continue his business. There was 
some evidence tending to show that the water was so shut off 
from plaintiff’s manufactory by the defendant. The following 
instruction was asked for by the plaintiff, and given by the 
court < 
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‘‘Tf the jury find that Maddox, either by himself or agent, 
for the purpose of interrupting Morse in the peaceable enjoy- 
ment and use of the water privilege, shut down the head gate 
of the forebay, by which Morse was prevented from the enjoy- 
ment and use of the water, then he had a right to abandon the 
contract, and recover, by way of damages, such losses as he 
may have sustained by reason of being thus deprived of the 
use of the property, and the jury will find a verdict.” 

The defendant excepted to the giving of this instruction. 
The evidence is sufficiently set forth in the opinion of the court. 
See also this case as reported, 17 Mo. Rep. 569; 19 Mo. 
Rep. 451. 

M. Frissell, for appellant. 

Jones and Pipkin, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


This case is now, for the third time, before this court ; it 
was reversed the first time, and the case is reported in 17th 
vol. Mo. Rep. 569. The case was tried below and brought 
here again. It was reversed the second time and remanded ; 
this decision is reported in 19th vol. Mo. Rep. 451. It was 
again tried, and is now brought here for the third time. The 
appellant now contends that the instruction given by the court 
had no evidence to support it. It was reversed the last time 
because the court told the jury there was no evidence before 
them in regard to a certain point, when the record contained 
some evidence on the point, which ought to have been left for 
the consideration of the jury. The appellant admits the in- 
struction is proper enough in regard to the law it embraces, but 
is improper in this case, because there is a total lack of evi- 
dence to support it. 

Now, the evidence shows that Maddox had said he would 
drive Morse away. He invited a witness to come over to his 
house, saying he had a barrel of whisky, and he wanted to 
raise a mob, end tar and feather Morse and some two or three 
84—VOL. XXI. 
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others, and drive them away. When he inquired of a witness 
if the mill was running, and was informed it was not, he asked 
why, and was told the head gate was shat down; Maddox re- 
plied, ‘‘ by G—d, I will come the old soldier over him yet.’” 
Now this head gate shut off the water from Morse’s wheel as 
well as from the grist-mill wheel. This head gate was shut 
down while the mill was in possession of Maddox’s agent ; and, 
although the agent said the gate was shut down not to injure 
Morse, but to try and see if there could not be more water and 
the mill made to grind faster, and that Maddox did not know 
when he shut the gate down, and had no hand in it directly or 
indirectly, yet the conduct of Maddox was such, his threats to 
drive eway Morse, and his exclamation and oath, when he heard 
that the gate was shut down, that he would come the old soldier 
over him yet, all rendered the instruction proper for the jury. 
They found for the plaintiff, and, upon the whole record, we 
see no error requiring the third reversal from this court. 

Let the judgment be affirmed; the other judges concurring. 











Setmes, Respondent, vs. Smita & oTHERs, Appellants. 


1. Goods were levied on by the sheriff under execution, and advertised to be 
soid. On the day of the sale, by agreement of the parties, a bond was ex- 
ecuted by the defendant in the execution for the delivery of the goods at a 
future day. Held, this was not a statutory bond under the 31st section of 
the act concerning “ Executions,” (R. C. 1845,) and could not be enforced 
as such by a summary proceeding on motion. 


Appeal from Hannibal Court of Common Pleas. 


This was a motion for judgment on a delivery bond taken by: 
the sheriff. 

On the 20th of January, 1855, T. R. Selmes obtained a 
judgment against Smith & Dick. On the same day, an execu- 
tion issued, and was levied on a stock of goods belonging to: 
the defendants. The goods were by the sheriff advertised to 
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be sold on the 12th of February, 1855. On the day of the 
sale, the defendants offered to give him a bond for the delivery 
of the goods at a future day, which he delined to receive, un- 
less by written agreement of the parties. After the sale was 
commenced, the plaintiff and defendants entered into a written 
agreement, by which the sale was postponed to the 17th of 
May, and the defendants executed a bond, with several securi- 
ties, for the delivery of the goods on that day. The goods not 
being delivered on the day appointed, the plaintiff moved for 
judgment on the bond, which he obtained in the court below. 
The defendants appealed. 

Richmond, for appellants. 

Lamb and Lakeman, for respondent. 


Scort, Judge, delivered the opinion of the court. 


This is a proceeding against sureties, and it is well settled 
that the obligations they contract, are to be strictly construed. 
The 81st section of the execution law directs that, ‘* when the 
sheriff or other officer charged with the service of an execution, 
shall levy it upon personal property, the defendant may retain 
possession thereof until the day of sale, by giving bond in fa- 
vor of the plaintiff, conditioned for the delivery of the property 
at the time and place named in the condition.”? From the re- 
turn made by the sheriff to his writ, it appears that the prop- 
erty of the defendants in the execution had been levied upon ; 
it was advertised, and the sale actually commenced on the day 
appointed. It would seem from these facts, that the power of 
the sheriff, as far as this levy was concerned, was exhausted as 
to a delivery bond. He was under no obligations at that day 
to take a forthcoming bond, and acted accordingly, by refus- 
ing to take one without the consent of the plaintiff. After- 
wards, by a written agreement between the parties to the ex- 
ecution, in which, however, the sureties did not join, the day of 
sale was postponed, and the bond, the foundation of this pro- 
ceeding, was taken for the forthcoming of the property on the 
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day agreed upon. Now, it seems to us, that it cannot be said, 
that this bond derives its validity from the statute authorizing 
the taking of delivery bonds. The bond was taken under cir- 
cumstances which would not warrant the taking of a bond, which 
was to be enforced by a motion in case of a breach of its con- 
dition. The facts show that it was a bond arising purely out 
of the consent and agreement of the parties. It cannot, there- 
fore, be used as a statutory bond. It is good, for aught that 
appears, as a common law bond, and the parties must look to 
the ordinary remedy in order to enforce it. 

The other judges concurring, the judgment will be reversed. 





Brown, Appellant, vs. Norta, Respondent. 


1. An action cannot be maintained on a note obtained by fraudulent repre- 
sentations. 


Appeal from Franklin Circuit Court. 


Action by Brown against North upon a promissory note. 
The defence relied upon in the answer was, that the note was 
obtained by the fraudulent representations of the plaintiff. At 
the trial without a jury, the court found the facts to be, that 
John F. Mense, on behalf of himself and the defendant, em- 
ployed the plaintiff to purchase a tract of land for them, agree- 
ing to pay him twenty-five dollars for his services, and author- 
izing him to pay not exceeding eight dollars an acre for the 
land. The plaintiff succeeded in purchasing the land at seven 
dollars an acre. Before a deed was executed, the defendant 
bought out Mense’s interest. Afterwards, the defendant ex- 
ecuted and delivered to plaintiff the note sued on for $302. 
At the time this note was executed, the plaintiff claimed for his 
services the sam of $277, being the difference between the cost 
of the land purchased at seven dollars per acre and its value at 
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eight dollars per acre, and the further sum of twenty-five dol- 
lars. He represented to the defendant that Mense had in- 
structed him to pay eight dollars per acre, and the note was 
given upon the faith of the representation. When the defend- 
ant executed the note, he knew that plaintiff had obtained the 
land for seven dollars an acre ; but it does not appear that he 
knew that the plaintiff had agreed with Mense to make pur- 
chase for twenty-five dollars only. Upon these facts, the court 
below declared as law that the note was without consideration 
and fraudulent as to all except the twenty-five dollars and in- 
terest, and gave judgment for the plaintiff for that amount 
only. ‘he plaintiff appealed. 

MV. Holmes, for appellant. 1. It is not found as a fact 
that any false representations whatever were made, nor as law 
that the note was obtained by fraud. 2. A note being in its 
nature entire, partial failure of consideration cannot be pleaded 
in an action on the note. (Story on Contracts, § 482.) Where 
there is a valuable consideration, the courts will not inquire into 
the adequacy of it. (Story on Con. § 483. 8 Mo. Rep. 
316-9.) Besides, neither the defexce of partial failure, nor 
partial want of consideration, was set up in the answer. 3. 
An adjustment of a disputed right or claim, the foregoing of 
some benefit, or the incurring of some disadvantage, is a valu- 
able consideration for a contract. (Halsa v. Halsa, 8 Mo. 
Rep. 803-7. Mullanphy v. Riley, 10 Mo. Rep. 489-94. 
Story on Contracts, § 431-2, § 440.) 

J. D. Stevenson, for respondent. An agent cannot specu- 
late on his principal, and the note sued on being given in part 
for profits made by the plaintiff on his purchase, is to that ex- 
tent fraudulent and void. (Chitty on Contracts, 245-6, 
256-7, 436. 14 Mo. Rep. 615. 18 Mo. Rep. 176. ). 


RYLAND, Judge, delivered the opinion of the court. 


The finding of the court supports the judgment, and the facts 
warrant the finding. Here, a man undertakes to do a certain 
act for a specified consideration. He undertakes to purchase a 
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tract of land for Mense and North. He is to purchase it at a 
price not exceeding eight dollars per acre. A part of the 
money is advanced to him by Mense before he commences the 
treaty about the land. For purchasing he is to receive, as a 
compensation for his services, $25. He succeeds in making 
the purchase at the price of $7 per acre, and then represents 
to North that he was to get the difference between the sum of 
$7 and $8 per acre for making the purchase. He claims the 
sum of $302 for doing that which he had promised to do for 
$25, and by his representations induces North to give him his 
note for the amount claimed. 

There is no pretext for this demand made by Brown on 
North. The note was obtained by fraudulent representations, 
and should not be allowed to support an action. Suppose 
Brown had bought the land at $5 per acre, would he have 
claimed that Mesne and North must pay him the difference be- 
tween the prices at $5 and at $8 per acre? He had just as 
much right to do it as he has to claim the difference between 
$7 and $8 per acre. 

Will any one pretend that a man can honestly demand the 
sum of $302 from his employers for doing the very business 
which he had engaged himself to do for $25? Suppose he 
should make representations, partly true and partly discolored 
by concealing the truth, and thereby get the note of one of his 
employers: when the facts are brought to light on a trial, can 
any conscientious man expect to retain the wages of such 
work? Why talk about want of consideration, when the note 
is founded in mala fides ? 

Upon looking over the whole case, we are satisfied with the 
judgment of the Circuit Court, and it is affirmed by this court 
unanimously. 
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Ler’s ApDMINISTRATRIX, Respondent, vs. LEE, Appellant. 


4. Where a record is offered in evidence, to show the fact that there is a judg- 
ment, the object being to support an execution under such judgment, it is not 
necessary that the entire record should be offered and read in evidence. A 
transcript of so much of the record as will show the existence of the judg- 
ment under which the execution issued, may, in such cases, be received in 
evidence. 

2. In an action by A., as administratrix of B., for a conversion of property 
owned by her as such administratrix: held, that the defendant is not enti- 
tled to set-off a debt due from the intestate, B., in his lifetime. 

3. The supreme court will not, under the practice act of 1849, reverse a judg- 
ment because the inferior: court, in the exercise of its discretion, permitted 
the plaintiff to amend his petition, and change his cause of action from one 
in the nature of assumpsit, to one in the nature of an action of trover ; and 
that, too, although the effect of such amendment may be to prevent the de- 
fendant from availing himself of a matier of set-off which he had wel 
pleaded to the eriginal petition. 


Appeal from Madison Circuit Court. 


This was an action for the conversion of certain mineral 
ashes of the plaintiff, as administratrix of Archelaus Lee, de- 
ceased. The defendant claimed the ashes under a purchase at 
an execution sale of the intestate’s property. There was evi- 
dence tending to show that the ashes were purchased in by the 
defendant for the benefit of Archelaus Lee; and that the said 
Archelaus advanced part of the consideration. 

The following instructions, among others, which it is unne- 
cessary to notice, were asked for by the defendant, and re- 
fused by the court : 

‘¢3. If the jury believe from the testimony, that there was 
a secret understanding between Archelaus (the plaintiff’s intes- 
tate) and Giles Lee (the defendant), that he (Giles) should 
purchase in said ashes for the benefit of the said Archelaus Lee, 
then this was a legal fraud, and the parties should be left 
where they are, and the finding should be for the defendant.» 

‘* 4, If the jury believe from the testimony, either verbal or 
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written, that the mineral ashes in question were sold by the 
sheriff of Jefferson county under an execution in favor of Wm. 
and Thos. Boyd, and against Archelaus and L. H. Lee, upon 
a judgment of the Circuit Court of said eounty, in favor of 
said Boyds and against said Lees, and that Giles Lee purchased 
said ashes at said sale fairly, and paid for them, then the legal 
title of the same passed to the defendant; and, unless the jury 
further believe he afterwards sold them to the plaintiff, or parted 
with the title, they will find for the defendant.” 

The other facts of the case sufficiently appear in the opinion 
of the court. 

Whittelsey and Green, for appellant. 1. The court erred 
in striking out the set-off of defendant. The plaintiff’s cause 
of aetion came to her as the administratrix of A. Lee, and ac- 
erued before his death. The amendment of the petition could 
not destroy defendant’s right to plead set-off. (R. C. 1845, 
p- 1005, sec. 2. Srmzth v. Kennett, 18 Mo. Rep. 154.) 2. 
The court erred'in withdrawing from the jury the transcript of 
the record offered in evidence by the defendant. (Barker v. 
Miller, 6 J. R. 195. Blackledge v. Shelton, T J. R. 32. 
T Mon. 886. 3 A. K. Marsh. 452. 8 Mo. 455.) 3. The 
third and fourth instructions asked for by defendant should 
have been given. (Flowers v. Sproule, 2 A. K. Marsh. 54.) 

Frissell, Noell and Pipkin, for respondent. 1. The court 
did not err in excluding the transcript. A certified copy of 
part of a record is inadmissible. (Philipson v. Bates’ 
exec’r, 2 Mo. 95. Sparr v. Wellman, 11 Mo. Rep. 230.) 


RYLAND, Judge, delivered the opinion of the court. 


This was an action by the administratrix of Archelaus Lee, 
deceased, against Giles Lee, for the priee of some mineral 
ashes sold and delivered to the defendant. 

The defendant, Giles Lee, filed his answer denying his in- 
debtedness to the estate of Archelaus Lee, deceased, denying 
his purchase of any mineral ashes or other property or goods 
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of Rebecca Lee or of Archelaus Lee, deceased, and also sets 
up in offset a debt due from the intestate to the defendant. 

The plaintiff obtained leave and xmended her petition. She 
changed her cause of action, declaring for goods of the plain- 
tiff, as administratrix, converted by the defendant after the in- 
testate’s death. That is, the action was changed from the old 
action of assumpsit, as formerly known to us, into the action 
of trover. The defendant claimed the ashes under a purchase 
at an execution sale of intestate’s property. After the change 
of the action, the court, on motion, struck out from the de- 
fendant’s answer the set-off. At the trial, the defendant gave 
in evidence a transcript of a judgment of the Circuit Court of 
Jefferson county, state of Missouri, upon an appeal from a 
justice’s court, in which it appears that William Boyd and 
Thomas Boyd were plaintiffs, and Archelaus Lee and Lewis H. 
Lee defendants. This transcript showed that the parties ap- 
peared and went to trial; there was a verdict and judgment ; 
on this judgment an execution issued. The returu of the ex- 
ecution shows the sale of a lot of mineral ashes, and the pur- 
chase thereof by Giles Lee. After the case was concluded, 
the court withdrew from the consideration of the jury the tran- 
script of the record, on the motion of the plaintiff’s counsel, 
because it did not purport to be the whole record in the cause. 

Exceptions were taken to the various rulings of the court 
during the progress of the trial. The jury found a verdict for 
the plaintiff for five hundred azd twenty dollars. A motion to 
set the verdict aside and grant a new trial being overruled, the 
defendant brings the case here by appeal. 

The transcript of the record of the judgment of Boyds vs. 
Lees, in the Circuit Court of Jefferson county, was proper evi- 
dence, and it should not have been withdrawn from the jury. 
This presented enough of the record to be allowed admission as 
evidence. Here was the appearance of parties, a jury, a ver- 
dict, a judgment, and an execution and return thereon. The 
case was taken by appeal from a justice of the peace. There 
Was no necessity to copy the entire transcript of the justice. 














534 ST. LOUIS. 





Lee’s Adm’x v. Lee. 





Here was enough transcribed and certified to render it evidence 
for the defendant. 

Where the action is brought by the officer for goods taken 
from his possession, which he had before levied on by jfierz 
facias, it is not necessary for him, in order to support his ac- 
tion, to offer more than the execution, and prove the levy and 
seizure thereunder, without a copy of the judgment even. 
(Barker & Knapp v. Miller, T Johns. Rep. 196. T Johns. 
Rep. 32.) ‘It is a general rule that records, when used in 
evidence, must be produced entire. But this rule is laid down 
with some exceptions and limitations. The reason assigned for 
it is, that the part of the record which is lacking, may give the 
rest a different meaning. Where a record is used as evidence, 
to prove the facts therein contained, the rule well applies ; but 
where it is only used to show the fact that there was such a 
judgment, then so much of the record as is relevant is fre- 
quently permitted to be used. Here, the fact to be shown was, 
that there was such a judgment to warrant the execution, and 
enough of the record is produced to establish that fact.” 
(McGuire v. Kouns, T Monroe, 386.) Here, the record 
shows that the parties appeared, a jury trial, a verdict, a judg- 
ment and execution ; that is sufficient. The object was not to 
prove the contents of a record, but to show that there was a 
judgment, in order to support the execution. There was no 
necessity, then, for any more of the record being produced. 
*«In trespass against the plaintiff of a former action, or 
against a stranger, or where the action is brought by a stran- 
ger, whose goods have been wrongfully taken by the sheriff 
under execution issued against another person, the sheriff, or 
his officers justifying under the process, will be held also to 
prove the judgment upon which it issued.” (2 Greenl. Ev. 
§ 629. Martin v. Podger et al., 5 Burrow, 2633.) Lord 
Mansfield held that, where the action is brougkt by a stranger, 
the judgment must be proved, saying, ‘‘ the general appre- 
hension is, that it is necessary to produce a copy of the judg- 
ment,” and the rest of the court concurred with him. 
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There is error, therefore, in the ruling of the court in with- 
drawing said record from the jury. 

In regard to the instructions, those given for the plaintiff are 
not liable to any serious objection. The instruction asked by 
defendant, in regard to the sale by the sheriff, and the pur- 
chase by the defendant of the mineral ashes, upon the next 
trial, when the record of the judgment against the Lees in fa- 
vor of the Boyds, shall be before the jury, ought to be given, 
or some such instruction, putting the case properly before the 
jury. There is nothing in the other instructions which the court 
refused to give worthy of our attention. 

So far as regards the act of the court in permitting the 
plaintiff to amend her petition, by even changing her entire 
cause and ground of action, we cannot say that such ruling of 
the court is an improper exercise of discretion. These matters 
of amendment are peculiarly within the discretionary powers of 
the inferior courts, and we think justice will be promoted by a 
liberal exercise of this power. Such amendments are always 
made on terms and cannot possibly do much harm. Here, the 
duty of the administratrix, for aught that appears to us, 
may have required this amendment in order to save the assets 
of the estate and to have the funds properly distributed among 
the creditors, rather than permit one to set-off his own debt, 
because the form she first adopted, in secking to recover from 
him, allowed of such a set-off. 

Upon the whole case ihen before us, we think the judgment 
below must be reversed for the erroneous act of the court in 
withdrawing from the jury the record of the judgment of Boyds 
vs. Lees, above mentioned. The other judges concurring, the 
judgment is reversed and the cause remanded. 
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ALEXANDER, Appellant, vs. Lane, Respondent. 


1. After a sale of land has been completed by the execution of the deed, and 
the payment of the purchase money, any stipulation or engagement by the 
grantor, that the grantee should have certain articles of personal property 
which were upon the land, are void as being without consideration; yet 
such engagements or declarations may be used as evidence tending to show 
the existence of a prior understanding or contract that those articles should 
pass to the grantee, which, when executed by delivery of the same, confers 
title. 


Appeal from Franklin Circuit Court. 


This was an action commenced before a justice of the peace, 
to recover the value of certain boards and laths, alleged to be- 
long to plaintiff, and to have been wrongfully taken by de- 
fendant. It was in evidence on the trial before the Circuit 
Court on appeal, that Alexander, the plaintiff, had purchased 
a farm from one James Lane. At the time of the purchase 
there were upon said farm certain boards and laths stacked up 
in the yard preparatory to building. There was evidence 
(which is set forth below) tending to show that it was the un- 
derstanding between Alexander and the said Lane, that the 
boards and laths should pass to the said Alexander with the 
land purchased. After the said purchase, the said Lane sold 
the boards and laths to one Wm. S. Lane, the defendant in 
this action, who removed them before Alexander took posses- 
sion of the farm. The evidence referred to is that of one Plato 
Cole, who testified, that he was present at the execution, by J. 
Lane and wife, of the deed for the farm, and the paymen: of 
the purchase money by Alexander: he further proceeds as fol- 
lows: ‘‘ After the deed was executed and delivered and the 
money paid, Alexander and myself started to leave; we got to 
near the yard gate, and Lane came out and said, ‘ uncle Mar- 
tin, I think you ought to pay me something more for the 
boards and laths.’? Alexander replied, ‘no, James, not a dime 
more. I have paid you all I was to pay you.’ Lane hung his 
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head awhile and then said, ‘ well, you can take the boards and 
laths, but I will-keep the nails,? and we parted. The parties 
parted apparently satisfied.” 

The following instructions, among others, which it is unne- 
cessary to set forth, were given by the court, and excepted to 
by the plaintiff : 

‘¢The consent of James Lane that the plaintiff might have 
the laths and boards, as deposed to by Plato Cole, being after 
the payment of the purchase money and the execution of the 
deed, is void as a contract, being made without any considera- 
tion, and conferred no right of property on the plaintiff, yet 
the jury are at liberty to consider the conversation as evidence, 
if they find it conduces to prove a prior contract in regard to 
the boards.” 

‘<Tf the jury find there was no special contract in regard to 
the boards, yet, if they find from the evidence, deposed to by 
Cole, that Lane agreed or contracted for Alexander to have 
the boards and laths, and accordingly delivered them to Alex- 
ander, then such trasaction is good as a gift, and invested 
Alexander with the right of property, and the jury will find 
for him.”’ 

C. Jones, for appellant. 

Stevenson, for respondent. 


LEONARD, Judge, delivered the opinion of the court. 


The evidence of Cole was not withdrawn from the jury, but 
they were properly instructed as to its legal effect. The jury 
were told that what passed in the yard, after the transaction was 
completed by the execution of the deed and the payment of the 
purchase money, did not constitute a present contract of sale, 
but they were at liberty to consider it as evidence of a prior 
contract to that effect, and that if Lane agreed that Alexander 
should have the boards and delivered them accordingly, it was 
a valid gift. 

It appears not improbable, from the conversation in the 
yard, to which Cole testified, that both parties to the sale 
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thought the boards were embraced in it, and that it was so ex- 
pressly understood between them; but the jury who tried the 
cause thought otherwise, it seems, and we could not correct 
their finding even if we thought it erroneous in this matter. 
The judgment is affirmed. 


JaMEs & JEWwETT, Appellants, vs. Dixon, Respondent. 


1, Where an administrator of a deceased partner, upon the neglect or refusal 
of the surviving partner to give the bond required by the 50th and 51st sec- 
tions of the ist article of the administration act (see R. C. 1845, p. 70), 
gives bond under the 54th section of said article for the due administration 
of the partnership effects: held, that such bond is valid, although it does 
not appear to have been approved by the county court, and the administra- 
tor will be entitled to take possession of the entire partnership effects under 
sec. 53 of the said article. There is nothing in the statute which makes the 
approval of the bond a prerequisite to the vesting of the property in the ad- 
ministrator. 

2. A notice given by the administrator of the deceased partner to the surviv- 
ing partner, to the effect that, unless such surviving partner gives the bond 
required by the 50th and 5lst sections of the 1st article of the administra- 
tion act, (R. C. 1845, p. 70,) he, the administrator, will move the county 
court for an order to take possession of the partnership effects, is a sufficient 
citation within the 53d section of said article. 

3. The omission by an administrator to give three weeks’ notice of a sale of 
personalty, will not invalidate the title of a purchaser. 


Appeal from Jefferson Circuit Court. 


This was an action brought to recover possession of certain 
leasehold property, alleged in the petition to have been for- 
merly held by the defendant, Dixon, in partnership with one 
Skeel, deceased. Plaintiffs also claimed damages for the de- 
tention of said property. The plaintiffs claimed the entire 
leasehold property, as purchasers at an administrator sale by 
one Foxton, as administrator of the said Skeel. The said ° 
property was taken possession of by the said Foxton, as the 
partnership effects of the said Skeel & Dixon, and the sale was 
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made under the 53d section of the 1st article of the administra- 
tion act. (See R. C. 1845, p. 71.) It appeared in evidence 
that the county court ordered the said Foxton to give bond ‘* as 
administrator of the partnership effects ; yet, it did not appear 
that the bond given by him, under the 54th section of the said 
Ist article, was approved by the county court. The only cééta- 
tion to she defendant under the 53d section of the said Ist ar- 
ticle was a noftce, in the name of the administrator, to the 
effect that, unless he, Dixon, should give bond, as required by 
the 50th and 51st sections of the article above referred to, he 
the said Foxton would move the county court for an order, di- 
recting him, the said Foxton, as administrator of the said Skeel, 
to take charge of and administer the property of the said firm of 
Skeel & Dixon. The notice was duly served upon defendant. 
In the inventory made by the said administrator, Foxton, this 
property was inventoried as a lease to the said Skeel and the 
said Dixon; it was not stated to be partnership property. 
There wes only a ¢wo weeks’ notice or advertisement of the 
sale. There was no special order of the county court for the 
sale of this leasehold interest. All evidence in regard to the 
sale was excluded by the court, on the ground that the plaintiffs 
had not shown that Foxton, as administrator of said Skeel, had 
complied with the law in giving bond to the satisfaction of the 
county court, nor any other authority to sell the partnership 
effects of said Skeel & Dixon. ‘fo this exelusion the plaintiff 
excepted. The defendant, in his answer, denied the existence 
of the alleged partnership between himself and Skeel. 
Frissell, for appellants. 
Novell and Pipkin, for respondent. 


Scort, Judge, delivered the opinion of the court. 


1. The approval of the bond by the county court was not 
indispensable to its validity. Wherever the law requires a bond 
to be approved, that bond will be binding until it is disapproved, 
unless it is otherwise expressly declared. When the bond is 
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approved, the approval will relate to its delivery. There is 
nothing in the statute which makes the approval of the bond a 
prerequisite to the vesting of the property in the administrator. 
{Jones y. State, T Mo. Rep. 81.) 

2. As to the notice given by the administrator to the surviv- 
ing partner, requiring him to give bond for the due administra- 
tion of the partnership effects, we are of the opirion that it was 
sufficient. Ifa citation from the county court had been neces- 
sary to divest the property of the survivor, it might have been 
otherwise. But the law seems to divest the property of the 
survivor, by requiring the administrater of the deceased part- 
ner to include the partnership effects in his inventory, and the 
surviving partner is only entitled to retain them upon his giving 
bond, as required by law. If he fails to do this, then he is 
required to deliver up the partnership effects, as the surviving 
partner is only allowed to hold the partnership property upon 
his giving bond; and, as he must be aware of his own default 
in not giving bond, if he wishes to retain the partnership goods, 
there is no hardship in holding that a notice from the adminis- 
trator of the deceased partner is a sufficient citation within the 
meaning of the law. 

3. After the partnership goods or effects are vested in the 
administrator of the deceased partner, they would seem to be 
like any other property in his hands to be administered. It has 
never been supposed that a failure by an administrator to give 
the requisite notice of the sale of the personalty of the deceased, 
would affect the title of a purchaser at that sale. There may 
be such fraud and collusion between a purchaser and adminis- 
trator as would induce the courts to set aside the sale, but the 
bare omission to give the required notice kas never been thought 
to impair the title of a purchaser. 

The 43d section of the 2d article of the act concerning ad- 
ministration has nothing to do with this matter. It was not 
necessary to obtain a special order for the sale of this lease- 
hold. 

As the particular piece of property in suit was not placed in 
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the inventory as partnership property, and as it was never sur- 
rendered or given up by the defendant, he is at liberty to con- 
test the fact of its being partnership property, if he has not by 
his own conduct precluded himself from such a defence. As 
the administrator did not avail himself of the remedy provided 
in the 56th section of the Ist article of the administration law, 
we see no reason why, under the circumstances, the surviving 
partner may not contest the fact of the partnership.in this piece 
of property. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 





Marr, Appellant, vs. McIntosH & McIntosH, Respondents. 


1. Where, in an action brought by A. against B. and C. for the possession of 
land—A. claiming as purchaser under an execution sale against B.—C., one 
of the defendants, sets up a title under a deed from B. prior to the sheriffs 
deed to A., and it is found by the court that the said deed from B. to C. is 
fraudulent and void as against A., thus negativing the only defence set up 
by C.: held, that A. is entitled to judgment against C. as well as against B., 
and that, too, although he may have offered no evidence of title in B. under 
whom both A. and C. claimed. 


Appeal from Perry Circuit Court. 


This was an action in the nature of an ejectment, to recover 
possession of certain tracts of land. The facts, as found by 
the court, are as follows: The defendant, Benj. W. McIntosh, 
by a deed dated September 21st, 1847, conveyed to Seth B. 
McIntosh certain tracts of land. At the time of this con- 
veyance the said B. W. McIntosh was largely indebted to va- 
rious persons, and among others, to the plaintiff ; and the said 
conveyance was made with intent to delay and defraud the 
creditors of the said B. W. McIntosh. Afterwards, at an ex- 
ecution sale under judgments against the said B. W. McIntosh, 
in favor of said creditors, the plaintiff, Marr, purchased the 
3o—VOL. XXI. 
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land so conveyed to Seth B. McIntosh: and this suit was 
brought against the said B. W. and the said S. B. McIntosh, 
who were both in possession of the said land, to recover pos- 
session of the same. In this suit, the only title set up in his 
answer, by the said 8. B. McIntosh, was under the said deed 
of September 21st, 1847. The court below gave judgment for 
the plaintiff against the said B. W. McIntosh, and, although 
declaring the deed from Benjamin W. McIntosh to the said S. 
B. McIntosh fraudulent and void as against the plaintiff, gave 
judgment for the defendant, S. B. McIntosh. The court de- 
clared the law to be that the purchase by the said Marr, the 
plaintiff, and the sheriff’s deed to him, though sufficient as 
against B. W. McIntosh, did not show any sufficient title in the 
said plaintiff whereon to predicate a right of recovery against 
his co-defendant, S. B. McIntosh, nor is the deed from B. W. 
McIntosh to said 8. B. McIntosh any evidence of title in B. 
W. McIntosh before its date, upon which the plaintiff, as his 
vendee, can claim a right of recovery against S. B. McIntosh, 
and, in the absence of any other evidence of title in plaintiff, 
the defendant, S. B. McIntosh, is entitled to a verdict and 
judgment. 

Frissell, for appellant. 1. When both plaintiff and defend- 
ant trace their title to a common source, the title of that com- 
mon grantor is at least prima facte good for the purposes of 
that particular action, and neither can be required to show that 
the common grantor had title. 2. The finding of the court 
negatived the defence set up by the said S. B. McIntosh, and 
judgment should have been against him as well as against his 
co-defendant. (2 Greenl. Ev. 307.) 

Noell, for respondent. 1. The court having declared the 
deed from B. W. McIntosh to 8. B. McIntosh to be null and 
void, it could not operate as an estoppel against 8S. B. McIn- 
tosh. This deed was the only evidence of title in B. W. 
McIntosh at the time of the plaintiff's purchase at sheriff’s 
sale. (3 Bouvier’s Inst. 266. Comyn’s Digest, tit. Estop- 


pel, E. & F.) 
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Scorr, Judge, delivered the opinion of the court. 


As the defendant, Seth McIntosh, set up title in his answer 
to the premises in dispute through a deed from Benj. W. Mc- 
Intosh, and as the court found the deed from Benj. W. Mcln- 
tosh to Seth fraudulent and void, it was maintained by the de- 
fendant, Seth B. McIntosh, that he was not estopped by the 
deed declared to be void, and that he was at liberty to set up 
any other title he might have. Admitting the correctness of 
the conclusion for the sake of the argument, yet, as he in his 
answer set up no other title than the deed which was pronoun- 
ced void, and showed no other title on the trial, how was he 
defended from the claim of the plaintiff ? 

Benj. and Seth McIntosh were in possession of the land in 
dispute. The plaintiff showed a sheriff’s deed conveying to 
him Benj. W. McIntosh’s interest in the land, and produced evi- 
dence showing that the deed under which Seth claimed was void. 
Now, if Seth showed no other title, what is there to prevent a 
judgment against him as well as against Benj. W. McIntosh? 
Admitting he was not estopped from setting up another title, 
yet, as he produced none, and as that on which he relied was 
overthrown, surely he must share the fate of his co-defendant. 
The doctrine of estoppel has nothing to do with the case. The 
judgment will be reversed, and a judgment will be rendered 
against both defendants in this court, on the finding in the court 
below. The other judges concur. 





Dexassus & Dexassus, Appellants, vs. Poston ef al., Re- 
spondents. 


1. A. purchased at an administration sale of the property of B. a tract of 
land subject to the lien of C. as vendor, for the purchase money. Held, ina 
suit by C. against A. to enforce the lien in which it was decreed that the 
land be sold, and the proceeds applied to the payment of the unpaid pur- 
chase money, that it was erroneous to decree that out of such proceeds A. 
should first be paid the amount paid by him at the administration sale. 
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“Appeal from St. Frangois Circuit Court. 


The facts of this case sufficiently appear in the opinion of 
the court and the statement of the case as reported 19 Mo. 
Rep. 425. 

J. W. Noell, for appellants. 

M. Frisseil, for respondents. 


RYLAND, Judge, delivered the opinion of the court. 


This case was heretofore brought by the present appellees 
into this-court as appellants against the new appellants, who 
were then appellees, and is reported in 19 Mo. Rep. 425. The 
judgment below was then affirmed. But, in the opinion of 
this court, then delivered, this court said: ‘* The judgment or 
decree in this case requires that out of the sale which is ordered 
to be made, there shall be paid to the defendants the sum which 
they paid for their purchase at the administrator’s sale, with in- 
terest thereon. This judgment is not appealed from by the plain- 
tiffs, and therefore we cannot correct an error made in favor 
of the defendants. If we could, it is certain that the defendants 
would not be allowed to speculate upon terms of such safety 
as the decree permits. The sum they paid belongs to the rep- 
resentatives of Hoy, for the right of Hoy, which the defend- 
ants purchased, and under that purchase they are entitled to the 
surplus which the land may produce after satisfying the claim 
of the plaintiffs. But the consideration of their purchase 
should be distributed among Hoy’s representatives. If the 
land does not satisfy the claim of the plaintiffs, then the spec- 
ulation of the defendants should produce a loss to them of the 
amount they have paid for their purchase of Hoy’s interest. 
But as there is no appeal before us, in which complaint is made 
of this part of the decree, we cannot reverse so much as we 
hold to have been erroneously in favor of the defendants.”’ 

Afterwards, upon application made to this court, an appeal 
was, by its order, allowed to the plaintiffs, and they now bring 
before this court the present appeal, and assign, for error, the 
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decree of the court below, or, rather so much of it as orders 
and directs the sum of money and interest thereon to be repaid 
to the defendants, which they paid for the land at the admin- 
istrator’s sale. We consider the opinion heretofore made, a 
part of which is copied above, as settling this matter. That 
part of the decree must be reversed. 

It was a risking bargain on the part of the defendants. 
They have no right to expect that their purchase money should 
be repaid to them. ‘They did not speculate upon terms of 
such safety.” That part of the decree aforesaid is, with the 
concurrence of the other judges, reversed. 





Hornsty & Wire, Respondents, vs. Casry, Appellant. 


1. Under an election made by a widow, under the 3d and 6th sections of the 
dower act (R. C. 1845, p. 430) to take “‘ one half of the real and personal 
estate belonging to the (her) husband at the time of his death, absolutely,” 
held that she can take no interest in any property conveyed away by the 
husband in his lifetime. If she have not relinquished her dower in real es- 
tate conveyed away by her husbsnd during his lifetime, she must claim her 
dower under the 1st section of the dower act. 

2. Quere, whether an election made by a widow to take under the 3d section 
of the dower act, will operate as a bar to dower under the 1st section of 
the same act. 


Appeal from Washington Circuit Court. 


This case was decided on a demurrer to the petition. The 
petition set forth that the plaintiff, Clarissa Hornsey, now wife 
of R. Hornsey, was formerly the wife of one G. Nuckolls, 
since deceased; that she had been divorced from the said 
Nuckolls, she being declared by the court to be the innocent 
and injured party, and the said Nuckolls the guilty party ; that 
the said Nuckolls died July, 1854, without any child or other 
descendant in being capable of inheriting, leaving the plaintiff, 
now Clarissa Hornsey, him surviving ; that on the 6th of No- 
vember, 1854, the said Clarissa and her husband, Robert Horn- 
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sey, also plaintiff in this suit, made their certain deed of elec- 
tion, &c., &c., by which she elected to take dower under the 
provisions of the 3d section of the act concerning dower, ap- 
proved March 24, 1845; that ‘‘ for several years before the 
death of the said G. Nuckolls, he became very intemperate, 
used ardent spirits to great excess, so that he became weak and 
imbecile, and while in this condition he conveyed to John H. 
Casey, the defendant, for the consideration of $900,” a cer- 
tain tract of land, which tract of land was worth at the time 
of the said conveyance, $2000; that ‘‘ said deed was made 
to defeat the full dower rights of the said Clarissa—it was ex- 
ecuted a few months before his (Nuckoll’s) death, and was, in 
fact, a will in disguise, und an attempt to commit a fraud upon 
the rights of said Clarissa ;” that the plaintiffs had made a 
demand in writing of said defendant, John H. Casey, to assign 
dower in the aforesaid tract, conveyed to the said Casey by the 
said Nuckolls, to the amount of one half thereof in fee simple, 
which was refused by the said Casey. The plaintiffs prayed 
the court ‘‘to declare the rights of the said Clarissa in the 
premises, that she be seized of her dower accordingly, with a 
recovery of such damages,” Xc. 

To this petition the defendant demurred. The demurrer was 
overruled, judgment given for the plaintiffs; defendant ap- 
pealed. 

Noell and Frissell, for appellant. 1. Dower is claimed in 
lands which did not belong to the husband at the time of his 
death. The widow claims under the 8d section of the dower 
law, which gives her dower only in lands belonging to the hus- 
band at the time of his death. 2. Although courts will not re- 
cognize the validity of a deed or conveyance made with a de- 
sign to operate as a will defeating dower, yet, where the effect 
of such a deed is not to defeat, but to change the character of 
dower, the rule does not hold good. * The plaintiff has volun- 
tarily renounced her claim to dower under the first section of 
the dower act, and must now abide by that renunciation, and 
take dower under the 8d section. The effect of this is to give 
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her the money, which arose from the sale of the land, in the 
place of the land. The change in character of the property 
did not alter the extent of her rights. She still gets half of 
the proceeds of the land; but for her own voluntary act, she 
would have taken a third of the land for life. (R. C. 1845, 
tit. Dower, § 1 and § 3.) The case of Davis v. Davis, 5 
Mo. Rep., and the case of Stone v. Stone, 18 Mo. Rep., are 
not applicable to this case. ‘They arose under circumstances 
which cut off the widow entirely. 8. No fraud is charged 
against Casey in the petition. Whatever might have been the 
intention of Nuckolls, Casey is not responsible, unless he 
knowingly participated in the fraud. 

T. C. Johnson, for respondents. 1. The conveyance to 
Casey having been made with intent to impair the dower rights 
of the wife, and in fraud of those rights, is void so far as she 
is concerned, and the land, for the purposes of dower, should 
be regarded as still belonging to Nuckolls. (Davis v. Davis, 
5 Mo. Rep. 189. Stone v. Stone, 18 Mo. Rep. 391.) 


Scort, Judge, delivered the opinion of the court. 


The right of election in the wife, exercised and carried out as 
has been practiced in this case, would be productive of great 
injustice to purchasers. The rights of a purchaser should not 
depend on any secret intent of his vendor which is not commu- 
nicated to him, and of which he has no knowledge. ' No case 
has arisen, where the marriage continued until it was dissolved 
by death, in which the wife complained that her right of election 
had been affected by any disposition of his property made by 
her husband in his lifetime, and we see no reason why the di- 
vorced wife should be in a better situation than the wife who 
continued such until the dissolution of the marriage by death. 
The case of Stone v. Stone, (18 Mo. Rep.) was founded ona 
complaint that the disposition of his property by the husband 
had defeated the right to dower, not merely the right of an elec- 
tion. The same remark is applicable to the case of Davis v. 
Davis, (5 Mo. Rep.) In giving the right of election to take 
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one half of the property undisposed of, the law never intended 
to impose any restraint on the husband’s right of disposition. 
A mere right of election on a contingency, gives no such 
interest as will authorize the party entitled to the election to 
complain that the contingency has been prevented on which 
the right of election arises. The law gives as dower the right 
to one third of the husband’s estate, in all lands possessed dur- 
ing the coverture. On the contingency of the husband’s dying 
without children, the widow may elect instead thereof to take 
one half of the estate absolutely, of which no disposition has 
been made. Now, it is unreasonable to expect that the hus- 
band’s right of disposition should be restrained in order that 
there may be a foundation for the right of election, On what 
principle can the widow make an election of the half of the 
property which remains undisposed of, and then turn round 
and complain that property had been disposed of which should 
not have been? ‘To yield to her complaint would be giving her 
an election, not to take the half of what is undisposed of, but 
the half of all that the husband was seized of during the cover- 
ture. The widow is not bound to make an election. The law 
has made provision for her without an election. If the actual 
existing state of things do not justify her in making an election, 
she should not resort to it. She cannot be allowed to make an 
election which confines her to the half of the property undis- 
posed of, and then be permitted to turn round and say, ‘‘ there 
is not as much undisposed of property as there should be; my 
husband should not have disposed of this or that tract of land.’ 

In the present state of the case, we will not determine whe- 
ther the wife is barred of her dower, consisting of a life estate 
in one third of the land in controversy, by reason of her deed 
of election. The judgment will be reversed, and the cause re- 
manded ; the other judges concurring. 
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Moraan v. Burrineton, Auditor of Public Accounts. 


1. A certificate, signed by the speaker of the house of representatives, and 
attested by the chief clerk, under the “ act to fix the pay of the general as- 
sembly and their officers,” approved February 20, 1835, (R. C. 1845, p. 
713,) is not conclusive upon the auditor of public accounts. He can inquire 
into the truth of the facts, or contest the legality of the conclusion, stated 
by the speaker in the certificate granted by him to a member of the house. 

2. It is not within the constitutional power of the general assembly to make 
such a certificate conclusive upon the auditor of public accounts, or restrain 
the said auditor from an examination of the same, where the act of sign- 
ing and issuing such certificate involves an infraction of the constitution. 

3. A member of the general assembly at the revising session of 1854-5, is not 
not entitled to a per diem allowance during an adjournment of said assem- 
bly from March 5th to November 4th, 1855, such adjournment having been 
made with a view to a dispersion of the members, and their return to their 
homes, during the intermediate time. 


Application for a Mandamus. 


This is an application to the Supreme Court by John E. 
Morgan, a member of the house of representatives, of the eigh- 
teenth general assembly, for a mandamus, directed to the au- 
ditor of public accounts, requiring him to draw his warrant on 
the state treasurer for an amount certified by the speaker of 
the house of representatives, to be due to the said John E. 
Morgan, as a compensation for services as member of said 
house. The facts of the case sufficiently appear in the opinion 
of the court. 

It was contended in behalf of the applicant, that the adjourn- 
ment of the legislature was a mere recess to enable a commit- 
tee to revise the statutes (see joint resolution, App’x, Sess. 
Act, 1855, p. 713). The legislature was in session during 
the time for which the claim for pay is made, for the purposes 
of revision, and was actually engaged in revising the laws 
through a committee constituted for the purpose. It was ab- 
solutely necessary to take a recess, in order that the committee 
might do the work assigned them. 
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On behalf of the auditor, (Buffington,) the following au- 
thorities were cited: State v. Hinkson, 7 Mo. 853; Page v. 
Hardin, 8 B. Mon. 648. 


Scott, Judge, delivered the opinion of the court. 


This case comes to us on an agreed statement, and the par- 
ties have submitted that the opinion of the court may be given 
on the facts as represented in the petition and the accompa- 
nying papers, without the formality of a mandamus in the al- 
ternative on the auditor. 

The application has found us in the midst of a laborious 
session, and a speedy determination of the question being soli- 
cited, we are prevented from going into a lengthy argument in 
support of the view we entertain in relation to the important 
question submitted for our determination. 

It appears that the petitioner, John E. Morgan, a represen- 
tative from the county of Bates, was elected a member of the 
18th session of the Missouri general assembly. That session 
began on the 25th day of December, 1854, and continued un- 
til the 5th day of March, 1855, when it was adjourned by a 
joint resolution of the two houses, until the first Monday of No- 
vember following. The 18th being a revising session, within 
the contemplation of the amendment to the constitution, adopted 
during the session of 1848-9, the adjournment was made with 
the view that the laws might, in the interval, undergo a revision 
by a committee composed of members of the two houses, who 
were required to report to the general assembly at the time to 
which the adjournment was made. The two bodies being again 
assembled in pursuance to the adjournment, the petitioner ob- 
tained from the speaker of the house of representatives, of 
which he was a member, a certificate clothed with the formali- 
ties required by the act of the legislature fixing the pay of the 
general assembly and their officers, approved February 20th, 
1835, to the effect that the sum of $302 was due to him for 
services as a member of the house of representatives from the 
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6th of March to the 3d of April, 1855, at three dollars per 
day, and from April 4th to November, 1855, at one dollar per 
day, making together the sum of $802, above mentioned. 

From the foregoing statement, it will be seen that the ques- 
tion presented for the determination of the court is, whether, 
under the constitutional amendment adopted at the session of 
1848-9, a member of the legislature can claim compensation 
for services as a member, during an interval between an ad- 
journment and the day to which the general assembly stands 
adjourned, the adjournment contemplating a dispersion of the 
members and their returning home,to a distant day. 

1. Preliminary to the question stated, one has arisen which 
involves the right or power of the auditor to go behind the certi- 
ficate of the presiding officer of the house, and inquire into the 
truth of the facts stated by him. It is maintained that the 
certificate is conclusive on the auditor ; that it is a sufficient 
voucher for him for any warrant he may draw upon the faith of 
it; that the responsibility of the act rests on the body from 
which the certificate emanates, and that he stands absolved from 
all responsibility for conforming to the requirements of the law 
in allowing the demand. 

Since the adoption of the amendment to the constitution, to 
which reference has been made, there has been no statute car- 
rying into effect its provisions in relation to the pay of the mem- 
bers of the general assembly. That subject has been left to 
the act fixing the pay of the general assembly and their offi- 
cers, approved February 20th, 1835, (R. ©. 1845, p. 713,) 
and to the constitutional amendment, as it stands adopted. 
The act referred to has been regarded as directing the manner 
in which the compensation is to be obtained from the treasury, 
whilst the amendment to the constitution is looked to in order 
to ascertain the per diem allowance and the length of time dur- 
ing which the members shall receive three dollars or one dollar 
a day as a compensation for their services. 

Adopting this practice of the government as sanctioned by 
law, we then have in force the last clause of the 4th section of 
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the act regulating the pay of the general assembly and their 
officers, which prescribes that, ‘‘ upon the presentation of such 
certificate to the auditor of public accounts, he shall draw his 
warrant on the treasurer for the amount.” The certificate here 
alluded to is such a one as was presented by the petitioner to 
the auditor, in the case before us, in which it was certified by 
the speaker of the house of representatives that he was entitled 
to the sum of three hundred and two dollars, for services as a 
member of the house of representatives, from the 6th of March 
to the 4th of November, 1855. This is the purport of the 
certificate. Now the fact is, that during the period mentioned 
in the certificate, the general assembly was dispersed by an ad- 
journment, and the members were at home engaged in their 
private pursuits. 

Under these circumstances, the question recurs, whether the 
auditor can inquire into the truth of the fact, or contest the 
legality of the conclusion stated by the speaker in his certifi- 
cate granted to the petitioner. 

The auditor of public accounts is an important officer, en- 
trusted with the management of the revenues of the state. 
Whilst the treasurer holds the iron or brazen key of the treas- 
ury, the auditor holds the legal key, and it is through his in- 
strumentality alone that money can lawfully be drawn from it. 
The state looks to him as the protector of her treasure. The 
powers confided to him are necessarily large, and as by his 
mismanagement the state may at any time be rendered unable 
to fulfil her pecuniary engagements, so there should be a power 
in him to prevent such a state of things. No doubt there are 
cases in which the general assembly may make a voucher con- 
clusive on the auditor, and require him, as a mere instrument 
of the law, to issue a warrant without any examination into the 
justice or legality of the claim. Whether the general assembly 
has, in any case, made a voucher conclusive on the auditor, is 
@ question to be determined by the auditor, subject to the revi- 
sion of the courts. We see nothing in the act fixing the pay of 
the members of the general assembly which shows that it was 
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designed to make the voucher of the speaker conclusive on the 
auditor. Suppose the speaker should, in the form adopted in 
the present case, issue his certificate to ten thousand men as 
members of the 18th general assembly, would those certificates 
be binding on the auditor? If, under the authority of such 
vouchers, the auditor should issue warrants on the treasury, 
could he escape the indignation of the community and avoid the 
punishment due his crime? As some of the ten thousand, in 
the case supposed, would be members, and really entitled to 
their pay, how could the auditor distinguish between those who 
were or were not members, but by hearing evidence, or, which 
is the same thing, acting on his own knowledge, and distin- 
guish between the real and pretended members? When we 
contemplate the consequences which may ensue from maintain- 
ing that a voucher cannot be examined, and its correctness 
tested, we see no propriety in investing such instruments with 
the sanctity claimed for them by the argument. It is for the 
interest of the state that there should be such a power in the 
auditor. It is better that an individual should be delayed in 
the receipt of the compensation due for his services, than that 
a door should be opened by which the public treasury would be 
subjected to exactions wholly unwarranted by law. Ours is a 
government of checks and stays. These are necessary inci- 
dents to the freedom of our institutions. They are a part of 
the price we pay for the liberties we enjoy. When we reflect 
on the high powers, in relation to the revenue, with which the 
auditor has been clothed; the responsibility. under which he 
acts ; his immediate subjection to the authority of the courts ; 
there is nothing but safety to the state in giving him a right 
to re-examine vouchers presented as a foundation for warrants 
on the treasury. Cases may arise in which the misstatement 
of the fact contained in a voucher arises wholly from a mis- 
conception of the law ; how reasonable in all such cases that the 
voucher should be subject to the re-examination of the officer 
entrusted with the management of the revenue of the state ! 

2. Thus far we have considered the voucher of the speaker, in 
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reference alone to the act fixing the pay of the general assem- 
bly, passed when the compensation of the members and the 
duration of the sessions were subjects within the control of 
ordinary legislation. But in relation to the matter as it stands 
affected by the constitution at the present day, we are of the 
opinion that it would not be within the constitutional compe- 
tency of the general assembly to restrain the auditor from a 
re-examination of the voucher, with a view to present his de- 
termination of the question, whether the act of the officers of 
the house involved an infraction of the constitution. It is ob- 
vious that, if the general assembly possesses the power by law 
of compelling the auditor to issue his warrant on vouchers 
framed according to a formula they may prescribe, then there 
is no way to enforce the observance of the constitutional re- 
straints imposed on the legislature in regard to the length of 
its sessions and the pay of its members. It is no answer to 
this objection that the legislature is responsible to the people for 
its conduct. That may be so, and there may be violations of 
the constitution by the general assembly which car only be cor- 
rected by the people at the polls. But because there may be 
cases in which that is the only mode of redress, it does not 
follow that those instances should be multiplied and left with- 
out opposition, when an obvious mode of arresting them is at 
hand. When the constitution is violated by the general assem- 
bly and that violation is complete within itself, and requires no 
aid from the other departments of the government in order to 
make it effectual, it must stand until the people see proper to 
remedy it. But where their act cannot be effectuated without the 
aid of others, and of those, too, who are sworn to support the 
constitution, a regard for the maintenance of our system of 
government, resting on written charters, requires that obedience 
should not be yielded to an enactment which has no sanction in 
the fundamental law. 

3. An amendment to the constitution, adopted during the 
session of 1848-9, ordains, ‘‘ that the members of the general 
assembly shall receive a compensation for their services not to 
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exceed three dollars per day for the first sixty days, and after 
that time not to exceed one dollar per day for the remainder of 
the session, except at a revising session, they may receive a 
compensation not to exceed three dollars per day for the first 
one hundred days, and one dollar per day for the remainder of 
the session.”” Under this provision, it is maintained that the 
general assembly may begin its session at the time appointed 
by law and continue it for sixty or one hundred days, according 
as it is a revising session or not, or for a shorter time, and 
then adjourn to a day long distant, the members dispersing and 
returning home to their usual occupations, and on their re-as- 
sembling at the appointed time, they may claim one dollar per 
day for every day the houses stood adjourned ; or, if they ad- 
journed before the expiration of the sixty or one hundred days, 
then they would be entitled to three dollars per day for such a 
period as would make up the sixty or one hundred days, and 
one dollar a day for tne remainder of the time. It is clear 
that the object of the amendment was to effect a diminution of 
the public expenditures, by curtailing the sessions of the gen- 
eral assembly. It was supposed that sixty days ordinarily, 
and one hundred days at a revising session, would be sufficient 
to mature all laws required by the interests of the state. Not 
absolutely prohibiting a continuance of the sessions after the 
periods specified, the compensation of the members was reduced 
to a sum barely sufficient to defray the expenses of the most 
economical. The reduction of pay had the effect anticipated. 
No session, since the adoption of the amendment, has contin- 
ued more than a day or two beyond the time during which the 
compensation was three dollars. The object of the constitu- 
tional amendment being plain, on what principle can it be evad- 
ed, by a dispersion of the members, so soon as their pay is 
reduced to one dollar a day, and their continuing at home until 
their compensation, at one dollar, shall amount to a sum sufli- 
cient to pay three dollars a day during the time required to 
complete the business of the session? That which cannot be 
done directly is prohibited from being done indirectly. Such a 
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construction of the amendment to the constitution renders it a 
dead letter, and places the state, so far as the end to be attain- 
ed by it is concerned, in the same condition in which she stood 
before it was:adopted. Indeed, by the construction contended 
for, the state, so far from attaining the object designed by the 
amendment, may be placed in a worse condition than before, 
for the adjournment may be prolonged to a day so distant that 
the compensation, at one dollar a day, may amount to a sum 
greatly more than sufficient to pay the members three dollars a 
day for the time necessary to do the business of the session. 
Thus an amendment to the constitution solemnly adopted, with 
the design to curtail the expenses of the government, is made 
to receive an interpretation by which those expenses may be 
greatly augmented. : 

The question, so far, has only been viewed in its constitu- 
tional bearings ; but when considered as a matter of contract 
between man and man, or between the state and one of her cit- 
izens, there is nothing in the claim to commend it to our sense 
of justice. Take the words of the amendment and insert them 
in a contract between private persons, and we are aware of no 
principle that would warrant a claim for compensation, by the 
party who had voluntarily abandoned the service of the other, 
during the time of such abandonment and whilst he was en- 
gaged in his own pursuits. A persuasion that the interests of 
the employer would be promoted by a delay in the execution of 
the contract, would confer no right to claim for services during 
the time the performance of the work was delayed. Full com- 
pensation for the time employed had been received, and the 
agreed compensation is offered when the services are resumed. 
Such would be the considerations that would influence our de- 
termination in a question arising on a contract between individ- 
uals, and we are advised of no rule that would warrant a dif- 
ferent mode of interpretation in a controversy between the 
state and one of her citizens. 

Mandamus refused ; the other judges concurring. 
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RanpotpH ef al., Respondents, vs. Kerer, Appellant. 


1. Where, in a suit on a judgment of a sister state, it is alleged in the petition 
that the plaintiffs, J. F. R. and C. R., recovered the said judgment against 
the defendant, and it appears from the transcript offered in evidence that the 
judgment was in favor of J. F. R. and C. F. R.: held, that this is an imma- 
terial variance. 

. Where the judgment declared on is a judgment of the “ Inferior Court of 
Common Pleas, in and for the county of Sussex, state of New Jersey,” held, 
that the petition is supported by producing a transcript of a judgment, cer- 
tified by the clerk and judge of the * Inferior Court of Common Pleas, in and 
for the county of Sussex,” &«., although in the body of the transcript the 
court in which the proceedings were had is styled the “ Sussex Common 
Pleas,”? &c., and the “ Sussex County Court of Common Pleas,” &c. 

3. Where, in suit on a judgment of a court of the state of New Jersey, it ap- 
pears from a transcript of such judgment, that the same was entered and 
rendered, as confessed, (in pursuance of the law of the state of New Jer- 
sey,) by virtue of and in pursuance of a warrant of attorney, dated at Eas- 
ton, Penn., empowering “any attorney of any court of record in the United 
States, to confess judgment against”? the defendant and in favor of the 
plaintiffs: keld, that such judgment, being valid in the state of New Jersey, 
by virtue of the laws thereof, is entitled to “ full faith and credit, within 
the meaning of section 1, of article 4, of the constitution of the United 
States, and that, too, although it does not appear that either the plaintiff 
or the defendant were, at the date of said judgment, citizens of the state of 
New Jersey, or had ever been within the said state. (Scott, J., dissent- 
ing, holding that, in order that a judgment of a sister state may be binding 
under the constitution, it must be rendered in pursuance of the law of the 
state in which it is rendered operating on her resident citizens ; which does 
not appear to have been the case here; and that the warrant of attorney was 
not pursued in this, that it does not appear that the judgment was confessed 
by an attorney of a court of record, but by a private agent of the plaintiffs. ) 


ro 


Appeal from St. Louis Court of Common Pleas. 


This was an action brought by James F’. Randolph and Car- 
man Randolph against the defendant, Keiler, on a transcript 
of a judgment, alleged in the petition to be a judgment of the 
‘¢ Inferior Court of Common Pleas, in and for the county of 
Sussex, state of New Jersey.” It is alleged in the petition 
‘¢that on the 11th day of November, A. D. 1845, before Lewis 
Howell, then judge of the Inferior Court of Common Pleas in 
36—VOL. XXI. 
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and for the eounty of Sussex, state of New Jersey, and in the 
said Inferior Court of Common Pleas, in and for the said 
county of Sussex, in the said state of New Jersey, the said 
plaintiffs, by the consideration and judgment of said court, re- 
covered against the said defendant the sum of $502 51 debt,”’ 
and four dollars costs. Plaintiffs admit in petition a payment 
on said judgment of $149 28, on November 12th, 1845, and 
claim judgment for the balance, $353. 23, with interest from 
November, 1845. The answer of defendant is fully set forth 
in the opinion of the court. The cause was submitted to the 
court without a jury, and on the trial the plaintiffs offered in 
evidence the revised code of New Jersey, and the following 
exemplification of a judgment : 


Exhibit ‘‘.2,” filed with and referred to in Petition. 


‘¢ James F. Randolph & Carman F. Randolph vs. Raphael 
Keiler. Sussex Common Pleas—New Jersey. Sussex county, 
ss. Herman 8. Heckman, of full age, being duly sworn upon 
his oath, saith that deponent is the agent of James F. Ran- 
dolph and Carman F. Randolph, partners in trade, under the 
name and style of James F. Randolph & Co., who are out of 
this state, to-wit, at Easton, Pennsylvania, and that the true 
consideration of a judgment obligation given by one Raphael 
Keiler, to the said James F. Randolph & Co., for the sum of 
$498 93, one day after date, and dated the 27th day of Sep- 
tember, 1845, upon which judgment is about to be entered up in 
the Court of Common Pleas of the county of Sussex, consisted 
in goods, wares and merchandise, sold and delivered by the said 
James F. Randolph and Carman F. Randolph to him, said 
Raphael Keiler, and that said debt is justly and honestly due 
and owing from said Raphael, and that said judgment is not 
confessed to answer any fraudulent intent or purpose, or to 
protect the property of said defendant from his creditors. 
(Signed) H. S. Heckman. Sworn to and subscribed this 
eleventh day of November, 1845, before me, Lewis Howell, 
Judge of Common Pleas.” 
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[ Copy of Note.] 


6 $498 93. ‘¢ aston, September 27th, 1845. 

‘¢ One day after date, I promise to pay to order of James F. 
Randolph & Co., four hundred and ninety-eight dollars and 
ninety-three cents, without defalcation, for value received. 

‘¢ And further, I do hereby empower any attorney of any 
court of record in the United States, to enter and confess judg- 
ment against me for the above sum of $498 93 debt and costs 
of suit, release of errors, &c. Witness my hand and seal, the 
day and date aforesaid. Raphael Keiler, (seal.) Witness 
present, H. S. Heckman.” 

‘¢ Sussex County Court of Common Pleas, of the term of 
November, 1845. James F. Randolph & Carman F. Randolph 
vs. Raphael Keiler. In debt on obligation and warrant of 
attorney. 

‘‘ The defendant’s appearance to this action is entered, and 
judgment confessed to the plaintiff for the sum mentioned in 
the above obligation, by virtue of the warrant of attorney 
thereto annexed, and pursuant to the direction of an act enti- 
tled ‘‘an act directing the mode of entering judgments on 
bonds with warrants of attorney to confess judgments.’? Where- 
upon, it is considered that the said James F. Randolph and 
Carman F. Randolph do recover against the said Raphael 
Keiler the sum of $502 51 debt, and four dollars costs of suit. 
Judgment signed this 11th day of November, 1845. Lewis 
Howell, Judge of Common Pleas.” 

‘¢T do certify that, at the time of confessing said judgment,. 
the plaintiff therein produced before me an affidavit of the true 
consideration of the obligation for which said judgment was 
confessed, &c., and of the other requirements of the statute in 
such case made and provided. Lewis Howell, Judge, &c. 
November 11th, 1845.” 

‘« New Jersey, Sussex county, ss. I, Thomas J. Ludlum, 
clerk of the Inferior Court of Common Pleas in and for said 
county, do hereby certify that the above copy of the judgment 
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of James F. Randolph and Carman F. Randolph vs. Raphael 
Keiler, is a true copy of the same, as the same remains a record 
in my office. Judgment entered and recorded in book X, of 
judgments, p. 619, &c. In witness whereof, I have hereunto 
set my hand and seal of office at Newton, this thirteenth day 
of April, A. D. 1853. Thos. J. Ludlum, clerk.” (Seal. ) 

‘*T, Moses Dunning, Presiding Judge of the within named 
court, do certify that the within attestation is in due form of 
law, and made by the proper officer to make the same. Wit- 
ness my hand and seal, this 14th day of April, A. D. 1853. 
Moses Dunning.” (Seal. ) 

The above comprises the whole of the transcript offered in 
evidence. ‘To the introduction of this transcript, the defend- 
ant at the time objected, and among other reasons assigned 
‘specially, that said exemplification was not sufficiently authen- 
ticated either by the clerk or the judge of the court from which 
the same purports to come. The court overruled defendant’s 
objection, and received the said exemplification in evidence. 
Defendant excepted. The finding of the court is fully set forth 
in the opinion of the court. 

Hill, Grover & Hill, for appellant. 1. There is a vari- 
ance between the judgment declared on and that offered in evi- 
dence. The judgment declared upon is a judgment of the 
‘¢ Inferior Court of Common Pleas, in and for the county of 
Sussex, state of New Jersey.”? The judgment offered in evi- 
dence, as clearly appears from the heading of the judgment 
entry, and also from the certificate of the judge before whom 
the same was rendered, is a judgment of ‘‘ the Sussex County 
Court of Common Pleas.” See the heading of the affidavit. 
The clerk certifying the judgment does not certify that he is 
clerk of the court in which the judgment was rendered, but of 
‘¢the Inferior Court of Common Pleas of Sussex county.” 
There is nothing to identify him as clerk of the court which 
rendered the judgment. The clerk and judge are clerk and 
judge of ‘‘ the Inferzor Court of Common Pleas.”? The judg- 
ment attempted to be certified is a judgment of ‘* the Court of 
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Common Pleas.”’ It is not stated in the certificate that the 
judgment is a judgment of the ‘‘ Inferior Court of Common 
Pleas,” but that ‘‘ the same is a copy of the judgment which 
remains of record in Azs office.” How it became a record in 
that office, does not appear. The authentication must come 
from the clerk and judge of the court in which the judgment 
was rendered. It cannot be presumed that the courts are the 
same. This must appear from the record itself. The certifi- 
cate is dated about eight years after the judgment. If the 
name of the court had been changed, or if the record had been 
transferred to another court, so that there was a legal succes- 
sion, that fact must appear. There is also a variance in the 
name of one of the plaintiffs. The case in 8 Mo. 428, was de- 
cided upon facts unlike those in the present case. 2. The 
judgment offered in evidence was entered up without authority. 
The power in warrant of attorney was exceeded ; in that, judg- 
ment was given for $502 51 and costs, while the power of at- 
torney only authorizes a confession for $498 93 and eosts. It 
appears that the proceedings were summary, and that the judg- 
ment was entered up in the absence of defendants under the 
warrant of attorney. 8. The answer having, by denying the 
execution of the power, put the same in issue, it devolved upon 
the plaintiff to prove its execution. 

M. L. Gray, for respondents. 1. There was no variance 
between the judgment declared on and the one read in evidence. 
It sufficiently appears on the whole record that the judgment 
was a judgment of the ‘‘ Inferior Court of Common Pleas of 
Sussex county.” The principles of the case of Chandler v. 
Garr, (8 Mo. 428,) seem to cover this case. By the consti- 
tution of the state of New Jersey, the proper style of the courts 
of Common Pleas is, the ‘‘ Inferior Courts of Common Pleas.” 
(See Constitution of N. J., art. 6, § 1 and § 6; also 13 8. 
& R. 185; 7 Cranch, 408; Littell’sS. C.142.) 2. The au- 
thority of the warrant of attorney was not exceeded. The 
power to enter judgment on the bond carried with it as an in- 
cident, the right to include in the judgment the interest. The 
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entry of the judgment was regular. (See R. S. of N. J. 
944.) 8. The arswer of the defendant was such as to put the 
plaintiffs on the proof of the judgment only; and the defend- 
ant cannot raise the questions of jurisdiction or want of author- 
ity, after the existence of the judgment is shown. The judg- 
ment, when produced, was conclusive upon the defendant, un- 
less he could show fraud. 


RYLAND, Judge, delivered the opinion of the court. 


This was a suit upon a judgment of the Inferior Court of 
Common Pleas of Sussex county, in the state of New Jersey. 
The judgment was confessed by virtue of a power given by the 
debtor. 

The defendant, in his answer, says he has no recollection or 
knowledge sufficient to form a belief whether any such judgment 
as described in plaintiffs’ petition was ever recovered against 
him. He says that it appears by a pretended transcript of 
such judgment, now on file as an exhibit, that one Herman 8S. 
Heckman, as the agent of said plaintiffs, caused said judgment 
to be entered against this defendant, by virtue of a certain pre- 
tended judgment bond. Defendant denied ever having execu- 
ted such an instrument as described in said transcript, on which 
it is stated said judgment was entered ; and avers that if his 
name appears to any such instrument of writing, as mentioned 
in said judgment bond, the same was obtained by fraud and 
without his knowledge of its contents, and denies being in- 
debted to plaintiffs. The cause was submitted to the court for 
trial without a jury, and the court found that the plaintiffs did 
recover of the defendant the judgment set out in the petition as 
the same is charged in the petition ; that said judgment still re- 
mains in full force unreversed and unsatisfied, and that there 
has been paid on said judgment only the sum stated in the peti- 
tion ; that the bond on which said judgment was recovered was 
executed by the defendant, and the same was not obtained nor 
was his signature thereto obtained by fraud or without defend- 
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ant’s knowledge of its contents; that there was still due from 
defendant to plaintiffs, at the commencement of this suit, and 
is still due, the amount claimed in the petition, and rendered 
judgment for plaintiffs for the sum of $535 97. 

The defendant moved the court to set aside its finding of 
the facts and its decision thereon, and grant a review and re- 
hearing of the cause. This motion was overruled, and the case 
is brought here by appeal. 

The record shows that on the trial the plaintiff offered in evi- 
dence, to sustain the issues on this point, the revised code of 
New Jersey, and an exemplification of a judgment on which the 
suit is founded. The defendant objected to the introduction of 
the exemplification of the judgment, and assigned as reasons 
specially, among other matters, that it was not sufficiently au- 
thenticated by the clerk or by the judge of the court from 
which the same purports to come; but the court overruled his 
objection and admitted the exemplification in evidence, to which 
defendant excepted. This was all the evidence in the case. 

The only questions, then, which can legitimately arise in this 
case, involve the correctness of the opinion of the court below, 
by which the exemplification of the judgment was received as 
evidence. 

The defendant contends that there is a variance in the style 
of the court upon whose judgment this suit is brought, as set 
forth in the plaintiffs’ petition, and in the exemplification offered 
in evidence. 

Let us examine this matter and see if there be any such vari- 
ance as may be considered material. The plaintiffs, in the’: 
petition, state that they, James J. Randolph and Carman 
Randolph, by the consideration and judgment of the Inferior 
Court of Common Pleas in and for the county of Sussex, in 
the state of New Jersey, recovered against said defendant the 
sum, &c. The exemplification of the judgment commences 
thus: ‘¢ Sussex County Court of Common Pieas, of the term 
of November, one thousand eight hundred and forty-five. 
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James F. Randolph & Carman F. Randolph vs. Raphael 
Keiler. In debt on obligation and warrant of attorney.” 

The defendant’s appearance to this action is entered and judg- 
ment confessed, &c., for the sum mentioned in the above obli- 
gation, by virtue of the warrant of attorney thereto annexed, and 
pursuant to the direction of an act entitled ‘‘ an act directing the 
mode of entering judgment on bonds with warrants of attor- 
ney to confess judgments.” Then follows the formal recovery 
and judgment in the names of James F. Randolph and Carman 
F. Randolph against said Raphael Keiler, for the sum of 
$502 51 debt, and $4 costs of suit. This judgment was signed 
by Lewis Howell, Judge of Common Pleas. The judge then 
certifies that at the time of confessing said judgment, the plain- 
tifls therein produced before him an affidavit of the true con- 
sideration of the obligation for which said judgment was con- 
fessed, &c., and of the other requirements of the statute. Then 
follows the clerk’s certificate, in the following words : 

‘* New Jersey, Sussex county, ss. I, Thomas J. Ludlum, 
clerk of the Inferior Court of Common Pleas, in and for said 
county, do hereby certify that the above copy of the judgment 
of James F. Randolph and Carman F. Randolph vs. Raphael 
Keiler, is a true copy of the same, as the same remains a record 
in my office. Judgment entered and recorded in book X, of 
judgments, p. 619, &c. In witness whereof, I have hereunto 
set my hand and seal of office at Newton, this 18th day of 
April, A. D. 1853. Thomas J. Ludlum, clerk.” (Seal.) 

Then comes the judge’s certificate: ‘‘1, Moses Dunning, 
Presiding Judge of the within named court, do certify that the 
within attestation is in due form of law, and made by the proper 
officer to make the same. Witness my hand and seal, this 14th 
day of April, A. D. 1853. Moses Dunning, Judge.” (Seal.) 

The middle letter, ‘‘ F,’? in the name of Carman F. Ran- 
dolph, is not inserted in his name in the petition of the plain- 
tiffs, but is in the record of the judgment. This is not an im- 
portant or material variance. 
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The word ‘‘ Inferior” is inserted in the petition, alleging the 
recovery by the plaintiffs in the Inferior Court of Common Pleas 
of Sussex county. In the exemplification the word is omitted 
in some parts of the record and inserted in others. It is in 
the certificate of the clerk ; the judge mentions it by saying 
‘the within named court’? — meaning the court mentioned in 
the clerk’s certificate. We do not consider the omission or 
insertion of the word ‘‘ Inferior’’ as at all changing the court. 
It may be sometimes called the Court of Common Pleas or 
the Inferior Court of Common Pleas. There is enough in the 
record to let a reasonable man see it is the same court. There 
is nothing, then, in the objections set up, by the defendant in 
this case, against the admission of the exemplification of the 
judgment of the Inferior Court of Common Pleas of Sussex 
county, New Jersey. 

Here is a properly authenticated copy of a judgment of a 
sister state, upon a peculiar instrument in writing or bond, au- 
thorizing any attorney of any court of record in the United 
States, to enter and confess judgment against the obligor for 
the sum of money due thereby. This is allowed by the statute 
of New Jersey, approved April 15th, 1846. This statute 
makes all judgments entered by its provisions, ‘‘as good and 
effectual in law to all intents and purposes whatsover, as judg- 
ments entered by confession in the manner heretofore practiced ; 
and no such judgment shall be reversed for error or misprision 
of the clerk in entering the same, or defect of form in the en- 
try thereof; and execution shall issue thereon as in cases of 
judgments entered by confession in the manner heretofore 
practiced.”” This proceeding in New Jersey can only be in 
cases where a bond or other obligation is given for the payment 
of money only, together with a warrant under hand and seal, 
directed to any attorney at law or other person, to appear in 
any court of record to an action brought or to be brought on 
such bond or obligation against the person or persons executing 
the same, and to confess judgment against him, her or them, 
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for the sum mentioned in such bond and warrant of attorney, 
with costs of suit. 

The record, an exemplification of which is made an exhibit 
in this case, and which was offered in evidence, shows that the 
requisites of the statute of New Jersey have, in general, been 
complied with. 

There can be no doubt of the effect of this judgment in the 
state of New Jersey. The proceeding is one regulated by their 
statute alone; it is one founded on what is called a judgment 
bond. The obligor in the bond empowers any attorney of any 
court of record to enter and confess judgment against him for 
the debt and costs of suit. These costs are by law fixed at 
four dollars, and if execution issues, then one dollar more is 
allowed for costs. 

The law requires ‘‘ that a copy of the bond and warrant of 
attorney to confess judgment, with the entry of the judgment 
thereon, signed by the justice or judge, shall be delivered to 
the clerk of the court in which such judgment is to be entered, 
and the clerk shall immediately file the same in his office, mark 
thereon the time of filing the same, and enter the judgment on 
the minutes of the court, and shall also enter all the proceed- 
ings on which such judgment shall be founded as aforesaid, and 
the judgment itself at large in the judgment book of the court, 
and index the same as in other cases of judgment.”? The ex- 
emplification of the record in this case, shows all the necessary 
acts have been done. Here is the affidavit, the copy of the 
bond, and of the power to confess judgment. Here is the con- 
fession of the debt, and of the judgment—all properly certified 
and authenticated, to be used as evidence. Now, no matter 
how general the terms of the power of attorney be to confess 
judgment, it can only be confessed on such bonds and under 
such powers as are embraced by the statute authorizing the 
proceeding ; that is, in the state of New Jersey only. But 
when thus confessed in that state, the judgment there is de- 
clared to be as good and effectual, to all intents and purposes, 

















OCTOBER TERM, 1855. 567 





Randolph v. Keiler. 





as judgments entered by confession in the manner practiced 
before the statute was enacted. 

Now giving to this judgment the effect of any other regularly 
confessed judgment of the courts of New Jersey, we see at 
once that the pla‘ntiffs are entitled to recover. The power 
to confess judgment for the debt in the bond or for the sum of 
money specified in the bond, as a necessary incident embraces 
the power to confess also for the interest due on the bond. 

Upon the whole case, then, I am satisfied that the judgment 
of the court below is correct, and should be affirmed; and, 
Judge Leonard concurring, the same is affirmed. 


Scott, Judge, dissenting. Ido not concur in the forego- 
ing opinion. The instrument sued on is not a record nor judi- 
cial proceeding within the meaning of the constitution of the 
United States. To give binding effect to a judgment, it is es- 
sential that the court should have jurisdiction of the person and 
of the subject matter. If any other judgment is binding un- 
der the constitution, it must be rendered in pursuance of the 
law of the state in which it is rendered operating on her resi- 
dent citizens. It does not appear from the record which is 
the foundation of this suit, or from any thing outside of it, 
that either the plaintiffs or defendant were ever within the state 
of New Jersey, where this judgment was entered. The bond, 
with the power of attorney, by virtue of which the judgment 
was rendered, is dated in Pennsylvania. It is a general power 
to any attorney in any court of record in the United States to 
confess a judgment, not in New Jersey, but in any court of 
record in the United States. If judgments thus obtained shall 
be regarded as records and judicial proceedings within the 
meaning of the constitution of the United States, that instru- 
ment will become odious, as furnishing a means by which the 
greatest injustice and oppression may be practiced. It is well 
settled that if a sister state grant jurisdiction to her courts 
over persons or property not within her territory, such legisla- 
tion will be treated elsewhere as a mere attempt at usurpation, 
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and all judicial proceedings in virtue of it held utterly void. 
(Cowen’s Notes, 907.) Respectable courts have held that the 
words, ‘‘ records and judicial proceedings,’’ in the constitution 
of the United States, are words of definite meaning at common 
law ; that the common law never recognized judicial proceed- 
ings, as foreign judgments, unless rendered by a court of rec- 
ord upon personal notice to the defendant, or his appearance to 
the action ; that ‘‘ the records and judicial proceedings” con- 
templated by the constitution, were, therefore, not judgments 
rendered without notice to the defendant or appearance to the 
action, but judgments which were recognized and enforced at 
common law as foreign judgments. (1 N. H. 242; Cowen’s 
Notes, 914.) But, admitting that a state, with regard to her 
resident citizens, may adopt absurd and unjust provisions, may 
permit judgments on constructive notice, or whatever else she 
may think fit to make notice, and that such judgments will be 
enforced in the neighboring states, yet this broad and liberal 
construction of the words of the constitution will not cover this 
ease. (Cowen’s Notes, 914-15. ) 

The bond and power of attorney under which this judgment 
was confessed, were executed in Pennsylvania. It does not 
appear that any of the parties to the suit were residents of New 
Jersey, or had ever even been in that state. The power of 
attorney authorizes any attorney of any court of record in the 
United States (not in New Jersey merely) to enter and confess a 
judgment. We do not see how any court, under such a power of 
attorney, would permit a judgment to be confessed and entered 
on its records. If the power had been confined to the limits of 
the state of New Jersey, and it had appeared from the proceed- 
ings that the defendant was a resident citizen of that state, the 
judgment, under her law, might have been upheld. As it 
stands, there is nothing showing that it was in the contempla- 
tion of the parties that the judgment should be confessed in 
New Jersey, and it is not seen how her officers took cognizance 
of it. To hold that under a power of attorney to any attor- 
ney of any court of record in the United States, an attorney in 
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any state may confess a judgment, and that the judgment so 
confessed shall have full faith and credit in all the other states, 
would be giving the constitution a latitude of construction mis- 
chievous in itself, and one that might lead to great oppression 
and injustice. 

The judgment, in my opinion, is erroneous, for the further 
reason that it was not confessed by an attorney of a court of 
record. The creditor had no right to substitute, in place of an 
officer responsible to the court for his conduct, and specially 
designated by the parties, a mere private agent of the plaintiffs. 
The person confessing the judgment styles himself agent for 
the plaintiffs, and it does not appear that he is an attorney in 
any court. The power not having been pursued, the act is not 
valid. 
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Farrar et al., Appellants, vs. Finney eé al., Respondents. 


1. A bill of exceptions cannot be allowed and signed at a term subsequent to 
that at which the trial is had, without the consent and against the objections 
of the opposite party. 

2. The respondent, or defendant in error, is not precluded from moving to 
strike out a bill of exceptions allowed and filed out of time, by the fact that 
he may have filed his joinder in error. 


Appeal from St. Louis Circuit Court sitting in Chancery. 


There was a motion made by the respondents in this cause, 
after a joinder in error, to strike out the bill of exceptions, 
allowed and signed by the judge, on the ground that it had been 
allowed and signed out of time, against the objections of the 
defendants, the present respondents. All the facts bearing 
upon the said motion sufficiently appear in the opinion of the 
court. 

Polk and Dayton, for respondents, cited, in support of the 
motion to strike out the bill of exceptions, Consau/ vy. Lid- 
dell, T Mo. 250. Pomeroy v. Selmes, 8 Mo. 727. Scott 
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v. Bird, 9 Mo. 149. Hassinger v. Pye, 10 Mo. 156. 
Upon an examination of the records in the case of Consatl v. 
Liddell, (7 Mo. 250,) it appears that the motion to strike out 
the bill of exceptions was made after a joinder in error. The 
joining in error cannot amount to a waiver of the right.of the 
appellees to object that the bill of exceptions was improperly 
allowed. It is no admission that the bil! of exceptions is pro- 
perly a part of the record. If the bill of exceptions is not 
properly a part of the record, there can be no error in the re- 
cord, as far as such bill is concerned, and to say that there are 
no errors in the record is certainly comprehensive enough to 
contain the affirmation that the bill of exceptions is no part of 
the record. 

Delafield, Barrett and Leslie, for appellants. 1. It was 
in the power of the court to give time to put the exceptions in 
‘ form, and the consent or dissent of the opposite party in no 
manner whatever affected this power of the court, or the exer- 
cise of the same, in the case at bar. If consent by the adverse 
party is indispensable, such party, at all times, will or may 
withhold his approval, and thus take the administration of the 
law into his own hands. Suppose that the term of a court is 
limited by law, so that it cannot be held beyond a certain day, 
and a verdict of a jury is rendered at the last hour of the term, 
and judgment upon such verdict, exceptions having been taken 
at the trial, but the bill not yet drawn up in form: what shall 
be done? Must consent be given, or else the right to correct 
the errors of the court below, in the court of appeals, be cut 
off? 2. The appellees are precluded from moving to strike 
out the bill of exceptions by the joinder in error. After join- 
der in error, the appellants had a right to suppose that this 
issue was made up in this court, and that nothing but error or 
no error in the record could properly be a matter of contest. 
( Harlow v. Humiston, 6 Cow. 189. 9 Wend. 241. Wées- 
bitt v. Dallam, 7G. & Jo. 494. 8 Scam. 15, 61. 11 Mo. 
408.) The case cited by respondents, to-wit, 7 Mo. 250; 8 
Mo. 727; 9 Mo. 149; 10 Mo. 150, are not analogous. 
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RYLAND, Judge, delivered the opinion of the court. 


Finney and others, the respondents here, filed their motion 
to strike out the bill of exceptions from the record of the pro- 
ceedings in the case, because the bill of exceptions was not 
prepared, presented or signed in proper time ; but was prepared, 
presented and signed out of time, and against the remon- 
strance of the defendants. 

This motion was filed 29th March, 1854, and was sustained. 
On the 15th of April, 1854, being at the same term of the 
court, the appellants’ counsel moved the court to rescind the 
order made on respondents’ motion to strike out the bill of ex- 
ceptions and reinstate the bill of exceptions on the record. This 
motion was sustained, and the first order made was set aside. 
At the same term, the respondents made a motion to set aside 
this last order vacating the first order, so as to reinstate the 
order striking out the bill of exceptions. This motion was con- 
tinued and is still pending in the cause. Upon a careful ex- 
amination of the record, we find that the bill of exceptions was 
not signed at the proper time. The court gave leave to the 
plaintiff’s counsel to file their bill of exceptions by the first day 
of the November term, 1853. The cause was heard and deter- 
mined at the April term, 1853. The court adjourned the 
April term until some time in the fall of the same year. On 
or about the 8th of October, 1858, the counsel for the defend- 
ants submitted the decree which had been drawn up in accord- 
ance with the practice of the court in such cases. Two days 
after this decree was submitted, it was finally approved and 
filed. The plaintiffs’ motion for a rehearing was overruled, 
October 15th, 1853, seven days before the final adjournment of 
the term, at which time the court gave plaintiffs’ counsel until 
the first day of the November term following to file their bill of 
exceptions. The bill of exceptions was signed February 15th, 
1854; the defendants’ counsel objecting to the signing and 
filing the same, from the 15th October up to the time it was 
signed and filed, and doing no act or giving no consent to au- 
thorize this proceeding. 
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1. This motion to vacate the order rescinding the first order 
made striking out the bill of exceptions must prevail, and the 
order striking out the bill of exceptions must be restored. The 
bill of exceptions is accordingly stricken from the record. This 
court has decided over and over again, that the bill of excep- 
tions cannot be signed at a subsequent term without the con- 
sent of the counsel of the opposite party. See the cases of 
Consaul §& Barker, garnishees of Jenkins, v. Liddell, (7 
Mo. 250.) Pomeroy v. Selmes, (8 Mo. 727.) Scott v. 
Bird, (9 Mo. 148.) Hassinger v. Pye, (10 Mo. 156.) It 
has become the settled practice of this court to disregard or 
strike out bills of exceptions that have not been filed according 
to law. The statute of our state (Practice at Law, R. C. 
1845, art. 4, § 25) prescribes the time in which bills of excep- 
tions may be taken and filed. They cannot be filed at a sub- 
sequent term without the consent of the opposite party. Under 
the new code of practice, exceptions may be taken to the opin- 
ions of the court during the progress of any civil action, and 
bills of exceptions shall be allowed, signed and made part 
of the record in manner as heretofore. (Art. 19, § 6, New 
Code.) 

2. When the motion to vacate the first order, striking out the 
bill of exceptions, was made and sustained by this court, it was 
under the impression that the respondents were precluded from 
making such motion as they had, because they had filed their 
joinder in error; but, upon reflection, there is nothing in that 
view, nor do the cases heretofore settled by this court warrant 
such a conclusion. 

It is to be regretted that this matter was not earlier settled ; 
but reluctant as this court is to see causes pass off on other 
grounds than such as settle the merits of the controversy, 
either in fact or law, yet we deem it of the highest importance 
to the community at large, that there should be uniformity in 
the decisions in regard to matters of practice. 

There being now no bill of exceptions in this record, the case 
presents no points for our adjudication. The judgment below 
must therefore be affirmed ; the other judges concurring. 
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McCartney, Respondent, vs. SHEPARD, Appellant. 


1. Where general objections only are made to the reception of transcripts of 
judgments, &c., in evidence, the party objecting giving no reason for the 
alleged incompetency, and making no specific objection: held, that the evi- 
dence offered should be received. The supreme court will not search 
through a long record or through any other instrument offered in evidence, 
to see if, possibly, there may not be some objection to its admission which 
might have been well taken. 

2. A promise to indemnify an officer for selling on execution, property 
claimed by the defendant in the execution to be exempt, by law, from seiz- 
ure and sale on execution, is good, and that, too, although not in writing. 
(Scott, J., dissenting: holding that the officer being prohibited by law 
from selling the furniture and bedding of the head of a family, any contract 
to indemnify and save the officer harmless from making such a sale is void.) 


Appeal from St. Louis Law Commissioner’s Court. 


The facts are fully set forth in the opinion of the court. 

S. 4. Holmes, for appellant. 1. The two justice’s tran- 
scripts were improperly admitted, not being duly certified. 2. 
There was no consideration to support a promise of indemnity. 
3. The alleged verbal promise, if any was made, is within the 
statute of frauds. 4. The plaintiff was not entitled to recover 
without showing a bond from the defendant. It appears that, 
in point of fact, a bond was given to the plaintiff’s principal, 
Maxwell. 5. The plaintiff was not, in any event, entitled to 
recover, without showing that the property levied upon was 
exempt from levy and sale. 

R. S. Voorhis, for respondent. The promise of a creditor 
or person interested, to indemnify an officer against the con- 
sequences of an improper levy and sale, has always, in cases 
like the present, been upheld. So also the promise of a mere 
stranger. (2 Saund. Pl. & Ev. 577; 2 Croke’s R. 652; 2 
L. Raym. 278; 2 Dow & Cl. 288; 2 Speers, 19; 3 Ired. 
538; T Barr, 206; 4 Mass. 63; 18 Maine, 79; 2 Pick. 
284; 14 Pick. 332; 9 Humph. 178; 12 Mod. 178; 5 Pick. 
380; 7 Mass. 128.) The record in the case of #kinson v. 
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Thomas McCartney is evidence sufficient to show that Atkin- 
son’s goods were exempt from execution, if it were necessary 
to show that fact. (6 Johns. 168; 5 Pick. 880; 12 Mass. 
166 ; 1 Wend. 145; 17 Maine, 372; 23 Pick. 401; 5 Pick. 
380; Chit. on Cont. 30.) The judgment against McCartney, 
in favor of Atkinson, is evidence as to the amount McCartney 
was damnified, and Shepard having had notice of the suit of 
Atkinson vs McCartney, and having appeared by attorney, it 
is conclusive upon him.. (1 Wend. 143, 146 ; 7 Johns. 168. ) 


-Ryzanp, Judge, delivered the opinion of the court. 


This was a suit by McCartney against Shepard, upon a 
promise made by Shepard to the plaintiff, to indemnify him 
against selling property under execution. McCartney was act- 
ing as deputy constable. 

The petition sets forth that two executions were issued by 
proper authority, on two judgments obtained in suits instituted 
by the defendant, Shepard, in behalf of Alexander Kayser and’ 
Nathaniel Holmes, trustees of Mary Malinda Hill, against 
John Atkinson, before a justice of the peace; that these ex- 
ecutions were issued by the justice, and directed to Samuel 
Maxwell, constable ; that the plaintiff, McCartney, under and 
by virtue of said writs and authority by said constable to him, 
as deputy of said constable, was about to levy upon certain 
goods and chattels, as the property of said Atkinson, liable to 
be taken in execution, when the said Atkinson claimed the said 
goods to be exempt from execution; that the plaintiff refused 
to levy on the goods without an indemnity from the defendant, 
who was the agent of the plaintiff in the execution; that 
thereupon the defendant, in’ consideration that the plaintiff, at 
the defendant’s request, would levy upon and sell the goods and 
chattels of the said: Atkinson, undertook and promised and 
agreed to indemnify the plaintiff, and save him harmless from 
all loss and damage which he might sustam in consequence 
thereof; that the plaintiff, confiding in the defendant’s prom- 
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ise, did seize upon the goods and chattels of said Atkinson, 
which were pointed out to him by the defendant, and did sell 
so much thereof as satisfied the judgments and executions 
aforesaid. 

The plaintiff farther states that afterwards Atkinson brought 
suit against him in the law commissioner’s court, by reason of 
the premises, in an action of trespass, for taking and carrying 
away the goods and chattels aforesaid, under and by virtue of 
the said executions ; that such proceedings were thereupon had ; 
that the said Atkinson, on the 16th day of May, A. D. 1851, 
in the said court, recovered judgment against the plaintiff for 
taking and selling the said goods and chattels as aforesaid, 
for the sum of $100, the value of the goods, and $47 10 
costs. By means of which said several premises the plaintiff 
was bound to pay, and did pay and satisfy, the said sums of 
money so recovered against him; of all which premises the 
defendant had notice, yet he has wholly failed to indemnify the 
plaintiff, and still refuses so to do, to the damage of the plain- 
tiff of $150. 

The defendant files his answer to this petition, in which he 
states that it is not true that two suits were instituted by him at 
the time stated before said justice against said Atkinson, or that 
two judgments were obtained by him as in said petition men- 
tioned—denies that any executions were issued in his favor 
against said Atkinson, or that the plaintiff acted under the au- 
thority of any such executions, or that any levy thereof was 
made by plaintiff. Defendant denies that he ever became bound, 
undertook and promised the plaintiff to indemnify him for the 
consideration mentioned in his petition, or for any other, 
against any loss or damage which he might sustain in conse- 
quence of the levying of the said executions, or either of them, 
upon the supposed property of the said Atkinson. Defendant 
further says that, as to the recovery of any judgment by said 
Atkinson against the plaintiff, he has no knowledge of his own 
sufficient to form a belief, nor as to the time when, in what 
court, for what amount, nor upon what cause of action, nor 
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whether any such supposed judgment was recovered by due 
process of law, and without defence of plaintiff; nor whether 
the plaintiff has satisfied and paid any such judgment and costs, 
and requires strict proof of such matters. He denies that the 
plaintiff has been damaged in the sums by him alleged, or in 
any sum, and denies that he is entitled to any judgment. 

The trial was had by the court without a jury, and the court 
found the facts as follows: ‘* That in the month of Novem- 
ber, 1850, two suits were instituted before Joseph 8. Hull, 
Esq., then a justice of the peace within and for St. Louis coun- 
ty, by the said defendant, acting as the agent and in the name 
of Alexander Kayser and Nathaniel Holmes, trustees of Mary 
Malinda Hill, against one John Atkinson ; that two judgments 
were obtained against the said Atkinson in said suits ; that ex- 
ecutions were issued thereon, by the said justice, directed to 
one Samuel Maxwell, a constable of St. Louis township, and 
delivered to plaintiff, who was deputy for said Maxwell, to be 
executed ; that defendant requested the plaintiff to levy upon 
and sell the goods and chattels of said Atkinson, then in the 
house of said Atkinson, to satisfy both executions, alleging 
that the said Atkinson was not the head of a family, and that 
he, the defendant, would indemnify him against any loss he 
might sustain by reason of the levy and sale; thereupon, in 
pursuance of defendant’s request, he levied upon the said At- 
-<inson’s property and it was afterwards sold to satisfy the said 
executions ; that in April, 1851, the said John Atkinson insti- 
tuted an action against the said plaintiff, in the law commis- 
sioner’s court, because of the levy and sale of his said prop- 
erty, alleging the said plaintiff was guilty of a trespass in that 
behalf, which said action was prosecuted to final judgment 
against plaintiff, and he was adjudged to pay one hundred dol- 
lars and the costs of said suit, which amounts to $50 10, 
which judgment and costs were paid by said plaintiff, on the 
24th June, 1851.” Upon these facts the court declared the law 
to be in favor of the plaintiff, and rendered judgment for him 
accordingly. 
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The defendant filed his motion for review, setting out all the 
evidence. This motion was overruled and excepted to, and the 
defendant brings the case here by appeal. 

The finding of the facts by the court supports the allegations 
in the plaintiff’s petition, and the facts found warrant the 
judgment rendered thereon. 

The only questions in the case arise upon the evidence. If 
the evidence be competent and will warrant the finding, the 
judgment must be affirmed. 

The defendant objected to the admission in evidence of the 
transcripts of the two judgments before the justice of the peace, 
and also of that before the law commissioner, in which Atkin- 
son was plaintiff and the present plaintiff was defendant. These 
objections are not stated on the record, nor can we see what 
they were. The record shows that the plaintiff offered the fol- 
lowing transcript (which is copied into the record, and is one of 
the exhibits annexed to plaintiff’s petition, and which, by the 
reference, this court finds to be the transcript of the judgment 
before Joseph S. Hull, in favor of Kayser and Holmes, trus- 
tees for Hill vs. Atkinson, mentioned in the petition of plain- 
tiff). The defendant objected ; his objections were overruled, 
and he excepted. The same entry is made in regard to the ob- 
jection to the other two records. These objections are entitled 
to no weight. The courts should not listen to such general and 
wholesale objections. If the party objecting to the admission 
in evidence of transcripts of judgments, exemplifications of 
records, or of depositions, or other such matters, chooses to 
content himself by a general objection, then the court should 
admit such evidence. This court will not search through a long 
record, or through any other instrument offered in evidence, to 
see if there may not possibly be some objection to its admis- 
sion which might have been well taken; nor will we impose 
that duty on the inferior courts. Let the objecting party spe- 
cifically point out the causes or defects for which he objects, 
then the courts will take notice of them; otherwise they cannot 
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and should not. Such has been the practice of this court for 
many years, and we will not disturb it. 

There was, then, properly before the court the evidence 
founded on these three transcripts. The oral testimony set out 
in the bill of exceptions proves the promise to indemnify, and 
the consequent acts of the plaintiff upon that promise which 
rendered him liable, and ultimately subjected him to the pay- 
ment of damages to the injured person. 

The promise is good and binding, and has sufficient consider- 
ation ; the promise need not be in writing—need not be evi- 
denced by any written instrument. 

Had the plaintiff proved that he had given notice to Shepard 
of Atkinson’s suit, then the judgment would have been con- 
clusive evidence against the defendant ; but, as it is, it is only 
prima facie evidence, and may be rebutted. It is only prima 
facie evidence that the goods and chattels sold by the plaintiff 
at the instigation and upon the defendant’s promise of indem- 
nity, were not liable to execution; and that the act of the 
plaintiff, as deputy constable, was tortious. But this prima 
facie evidence will, unrebutted, become as good as any evi- 
dence, and will sustain the judgment of the court below. In 
such cases as this, any gain to the promisor or loss to the 
promisee, however trifling, is sufficient consideration to sup- 
port an express promise. 

‘‘ Nor is it necessary that the consideration should exist at 
the time of making the promise ; for, if the person to whom a 
promise is made should incur any loss, expense, or liability in 
consequence of the promise, and relying upon it, the promise 
thereupon becomes obligatory.” (Zain v. Gold, 5 Pick. 
380.) The evidence in this case would warrant the finding 
that Shepard had notice of the suit of Atkinson vs. McCart- 
ney, but it is not necessary to prove that notice was actually 
given in order to render the judgment admissible in this case. 
Had the notice been actually given, then the judgment would 
have been conclusive evidence; but without the notice, it is 
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only prima facie. Authorities can be found which would re- 
ject the judgment altogether, without notice; but we think it 
most rational. and most conducive to the promotion of justice 
and right between parties, to let such judgments be given in 
evidence. 

Upon the whole case, it is the opinion of a majority of this 
court, that the judgment below should be affirmed ; therefore, 
Judge Leonard concurring, it is affirmed. 


Scott, Judge. In my opinion, the contract of Shepard to 
indemnify the constable was void, inasmuch as the effect of it 
was to save him harmless from the doing of an act which was 
forbidden by law. The statute prohibits an officer from sell- 
ing under execution the furniture and bedding of the head of a 
family. If an officer is allowed to take an indemnity for vio- 
lating this statute, the law exempting from execution certain 
property of the debtor, will be defeated and cease to be a pro- 
tection to the unfortunate class for whose benefit it was enter- 
ed. The officer, prompted by a desire to make his fees, when 
indemnified, will not fail to levy his writ, and take the property 
forbidden by Jaw, as was done in this case. The property of 
the debtor prompts the creditor to indemnify, as he sees that 
the sale will effectually break him up, and hopes that the blow 
he strikes will so disable him that he will not have the means 
of prosecuting a suit. But if the head of the family should 
be able to sue, and should recover, he, with his family, must 
in the meantime have undergone all the privations from 
which he was designed to be protected by the law. The only 
way to secure those for whose benefit the exemption was made, 
is to let the officer know that any indemnity he may take to 
violate an express law, shall be void in his hands, and that he 
shall maintain no suit upon it. 

The law relating to indemnifying bonds given to an officer 
for selling under execution property claimed by another, fur- 
nishes no pretext whatever in support of the legality of this 
contract. In the one case, the indemnity is for doing .an act 
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which the law tolerates ; in the other, it is for doing an act 
which is expressly forbidden. 
In my opinion, the judgment ought to be reversed. 





Wittrams e¢ a/., Plaintiffs in Error, vs. Naturat BripGEe 
Puank Roap Co., Defendants in Error. 


1. The ownership of the soil under a public highway belongs to the adjoining 
proprietor, the: public having a mere right of way, or easement, over the 
same. 

2. Where a corporation formed under the act of the general assembly of Feb- 
ruary 27, 1851, (Sess. Acts, 1851, p. 260,) with the consent of a county 
court, located a plank road over and upon a county road: held, that the 
corporation was liable for damage caused by making said road; as by en- 
dangering, by excavations, the stability of houses along the line of said 
road. The grant by the legislature of the right of locating a plank road, 
with the consent of the county court, on a county road, does not exclude the 
idea that the owner of the soil over which the county road passes, should 
have compensation for any injury he may sustain by converting a county 
into a plank road. 


Error to St. Louts Land Court. 


This was an action by the plaintiffs, some of whom appeared 
by their mother, as their natural guardian, to recover damages 
caused by the construction, by the defendant, (a. company in- 
corporated under the act of February 27, 1851,) of a plank 
road. The said plank road was located by the said company, 
with the consent of the county court of St. Louis county, over 
and upon a county road of said county which ran over the land 
of the plaintiffs, and had been used as a public highway for 
more than twenty years before the commencement of the said 
plank road. There was evidence showing that Mary B. Wil- 
liams, who appeared as the guardian of the minor plaintiffs, was 
in possession, together with her children, of the premises to 
which the alleged injury was done, and gave her consent to the 
construction of the said plank road. It is unnecessary to set 
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forth the nature of the damage done, as the plaintiffs were 
forced to take a nonsuit by the giving of the following instruc- 
tion, asked for by the defendant: 

‘Tf the jury believe from the evidence, that the acts and 
injuries complained of in the plaintiffs’ petition, were done in, 
and were consequent from the making of the Natural Bridge 
Plank Road, and that the making thereof was upon a state or 
county highway or road, with the consent of the county court 
of St. Louis county, and that said state or county highway or 
road had been used for twenty years or more immediately pre- 
ceding the commencement of said plank road as a public road 
or highway, then the jury should find for the defendant.” 

To the giving of this instruction plaintiffs excepted. 

Hudson and Thomas, for plaintiff in error, 1. The 
question to be decided here is, whether a common county road 
or highway, established many years ago, before plank roads or 
railroads were thought of in this state, can be transferred to a 
private corporation by the legislature or the county court, for 
the purpose of being converted into a private road, without 
making just compensation for the injury done to the owner of 
the soil by the building of such road. When private p:operty 
is taken for public uses, just compensation must be made. (1 
Geo. R. 530-36 ; 2 Kent, 340.) The legislature had no right, 
even if they had intended to do so, to enter upon and appro- 
priate hand of private individuals for purposes other than those 
to which it had been originally dedicated in pursuance of the 
road law. (8 Hill, 567; 18 Wend. 9; 25 Wend. 462-4. See 
also, 2 Strange, 1004.) The intention of the legislature was 
to pass to private corporations whatever right the public had in 
a public highway, leaving the question of damages for appro- 
priating the soil to be settled between the owner and the cor- 
poration. When the right of way was originally granted, a 
common dirt road was all that parties contemplated. 

Cline & Jamison, for defendant in error, cited 1 Pick. 
417; 12 Mo. 414; 14 Mo. 20: 15 Mo. 651; 9 Conn. 436; 
8 Cow. 146. This is an action for a ¢or¢, and the acts done 
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and caused to be done were authorized by law. (1 Pick. 435; 
12 Mass. 482.) The acts done and caused to be done, by de- 
fendant, which are complained of by plaintiffs, were done by 
the permission of Mary B. Williams, the person then in pos- 
session of the premises described in the petition. 


Scott, Judge, delivered the opinion of the court. 


It is an error to suppose that the land over which a public 
road passes belongs to the state or county. The law, for the 
convenience of the community, has appropriated portions of the 
lands of individuals to be used as public roads or highways. 
Subject to this use or easement of the public, the soil over which 
the road passes remains in the owner, in the same manner as 
though no appropriation of it had been made. When the land 
of an individual is taken for a road, whether he gives it volun- 
tarily or sells a right of way over it by claiming and receiving 
compensation, he must be understood as giving to the public 
power over it, to an extent that will enable it to construct such 
a road as the laws in force at the time require or permit to be 
made. The grant of aright of way for one purpose will not 
authorize the use of a road for another and a different purpose. 
One may be willing that there may be a right of way across his 
land for one purpose, and very unwilling that the same right 
should exist for another purpose. So, an authority to build 
one kind of road would not be a warrant for making another 
kind of road, which would increase the inconvenience and in- 
jury resulting to the owner. 

At the time it is claimed this land was condemned for a high 
way, the law in force required that all roads should be laid out 
and cleared according to the utility of the same, with a proviso 
that no road should be laid out of a greater width than fifty nor 
of a less width than twenty feet, and directed that all roads 
should be cleared of trees one foot through, and of brush and 
limbs of trees which might incommode horsemen and carriages, 
and that no stump should exceed one foot in height, and that 




















OCTOBER TERM, 1855. 





Williams v. Natural Bridge Plank Road Co. 





all wet ground and small water courses should be causewayed or 
bridged in such manner as to enable horsemen and carriages to 
pass with facility. (R. C. 1825, p. 695.) Such was the kind 
of road for which a party yielded up his land. The act under 
which the defendant proceeded, created corporations for the 
purpose of making plank roads ; with the consent of the county 
court, it empowers the corporations to locate their roads on any 
portions of the county and state roads ; the corporations thereby 
authorized were allowed to exact tolls and could erect toll gates, 
and the manner of constructing their roads was to be deter- 
mined by the boards of directors of the corporations, in such a 
mode, however, as to ‘‘ secure and maintain a smooth and per- 
manent road,”’ the track of which to be made of plank or tim- 
ber, or partly of both, or macadamizing. (Sess. Acts, 1851, 
p- 260.) The defendant, a corporation deriving its existence 
from this act, located a plank road on a county road laid out 
on the plaintiff’s land, in front of their house, and cut the road 
so deep as to leave the house on a high elevation, impending 
the road, and so near as to endanger its stability and incom- 
mode the entrance into it. If the defendant has used the right 
of way taken from the plaintiffs, or those under whom they 
claim, for purposes injurious to them, and not contemplated at 
the time the right of way was taken, there is no reason why it 
should not compensate them for the injury resulting from the 
use of the right of way in a manner different from that intended 
when it was first taken. Justice requires that the defendant 
should pay the difference between the injury resulting from the 
use of the way for a plank road, and the use of it as a common 
state or county road. It is clear that plank roads require the 
removal of more soil, and are constructed in a manner different 
from that in which county roads were made when this right of 
way was first created, and that the work put upon plank roads 
greatly exceeds that which the law required to be put upon 
county roads. The grant by the legislature of the right of 
locating a plank road, with the consent of the county court, on 
@ county road, does not exclude the idea that the owner of the 
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soil over which the county road passes, should have damages 
for any injury he may sustain by converting a county into a 
plank road. ‘We should not so construe an act of the general 
assembly as to make it violate the constitution. The consent of 
the county can only operate to the extent of the power that court 
had over the road. If an increase of the right to the soil of the 
road is required for the plank way, why should not the owner, 
to the extent of the increase injurious to him, have a right to 
damages as well as any other owner? It has been held that 
the legislature have no power to authorize the construction of 
a railroad across a highway, without providing for a compen- 
sation to the owner of the land over which it passes. (38 Hill, 
N. Y. 367.) So it has been held that an action lies by the 
owner of land against a railroad company, if, in the construc- 
tion of their road upon or across a public highway, they raise 
an embankment by which the owner of the land is obstructed 
in passing to and from the road, and his property is otherwise 
rendered less valuable, notwithstanding the charter of the com- 
pany authorizes the entry upon and use of such public high- 
way ; the license relates only to the road, and leaves the com- 
pany liable to consequential damages sustained by individuals. 
(25 Wend. 464.) 

The case of Callender v. Marsh, (1 Pick. 417,) is not ap- 
plicable to that under consideration ; it is like that of the City 
of St. Louis v. Taylor, (14 Mo. Rep.) which arose out of 
the opening of streets in a city, which stands upon different 
considerations. 

There was no instruction asked or point raised as to the con- 
sent of Mrs. Williams to the construction of the road in front 
of her house; besides, her consent, as given, if it availed any 
thing, could not prejudice the rights of others. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 
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Brockman, Plaintiff in Error, vs. Dessamnt, Defendant in 
Error. 


1. A contract to make and deliver a written lease of a building, is a contract 
relating to land or some right or interest therein, within the meaning of 
section 1, of the act of 1853, (Sess. Acts, 1853, p. 90,) establishing the 
Land Court, and the Land Court has exclusive jurisdiction of actions for 
the breach of such contracts, and that, too, although the parties stipulate 
that in case of a refusal to execute the lease agreed upon, a certain sum 
should be paid by way of stipulated damages. 


Error to St. Louis Court of Common Pleas. 


The facts are sufficiently stated in the opinion of the court. 
C. Gibson, for plaintiff in error. 
S. Reber, for defendant in error. 


RYLAND, Judge, delivered the opinion of the court. 


This is an action for failing to execute a lease for a lot of 
ground in St. Louis, for the term of three years, on the fol- 
lowing agreement: 

‘¢This memorandum of agreement, made and entered into 
this twenty-second day of December, in the year of our Lord 
eighteen hundred and fifty-three, by and between L. C. Des- 
saint, party of the first part, and George Brockman, of the 
second part, both of the city and county of St. Louis, state 
of Missouri, witnesseth: That the said party of the first part 
promises to lease his furniture store, situated No. 116 North 
Second street, in St. Louis, Mo., for the term of three years, 
at the rate of twelve hundred dollars per annum, payable quar- 
terly, and also promises to put the party of the second part in 
possession of the store on the first of March, or at any time 
between the first day of May, 1854, and not later; and, if any 
failure on the part of the said Dessaint for not complying with 
the above agreement, he hereby promises to pay the party of the 
second part the sum of one thousand dollars for damages 
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for not delivering and executing a lease for the said store; and 
the said George Brockman promises and agrees, at the time 
above specified, to furnish all the furniture and materials in the 
said store and in the shop generally kept in cabinet manufac- 
tory, and to execute four promissory notes to the said Dessaint, 
payable in the following manner: One at ninety days and one 
at six months, and one at nine months, and one at twelve 
months from the time the possession is given; the amount of 
all the notes not to exceed twenty-five hundred dollars, for the 
said stock and materials and furniture in the said store No. 
116 Second street ; and if any failure on the part of the said 
Brockman in not complying vith the agreement mentioned in 
this contract, he promises to pay to the said Dessaint the sum 
of $1000 for not fulfilling his contract. 

‘*L. C. DEssaInt, (seal. ) 

‘¢ GEORGE BrockMAN,” (seal.) 

Plaintiff claims damages at $1000, with interest and costs. 
The suit was brought in the St. Louis Court of Common Pleas. 

The defendant demurred to the petition, setting forth two 
causes: First, that the court below had no jurisdiction of the 
action; secondly, that the agreement was without considera- 
tion. 

The court sustained the demurrer, and the plaintiff brings 
the case here by writ of error. 

In our opinion, the demurrer was well sustained. This ac- 
tion was upon a contract relating to land, or some right or in- 
terest therein. The Land Court was the proper tribunal. The 
plaintiff likens it to an action of debt for the $1000, for stipu- 
lated damages ; still, the action is defended upon a breach of 
@ contract to lease a house and lot, and without wishing to say 
any thing in regard to the fact whether the damages are to be 
considered as fixed and determined, there can be no damages 
unless the contract be broken. It is, therefore, the breach of 
this contract to make a lease for the term of three years that 
gives rise to this action. This contract is relating to land—to 
some right and interest in real estate. The action must there- 
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fore, under the broad terms of the Land Court law, fall within 
its jurisdiction. This settles the present case, without going 
any further. 

The judgment is affirmed, all the judges concurring. 


Eppy, Plaintiff in Error, vs. TENNESSEE Marine & Fire In- 
SURANCE Co., Defendant in Error. 


1. In an action upon a policy of insurance containing the following provision, 
to-wit: “It is agreed that, should the insured change master or owners, 
notice shall be given by him to the insurers without delay, when the insur- 
ers may end the adventure, if they so elect, by returning a pro rata pre- 
mium :”? held, that the insurers are entitled to a notice of a change of 1as- 
ters,.although they may have assented to a previous change of both masters 
and owners. (Tennessee M. & F. Ins. Co. v. Scott & Mudge, 14 Mo. Rep. 
46, affirmed.) 


Error to St. Louis Court of Common Pleas. 


This was an action on a policy of insurance, containing the 
following clause: ‘*It is agreed that, should the insured 
change master or owners, notice shall be given by him to the 
insurers without delay, when the insurers may end the adven- 
ture if they so elect by returning a pro rata premium.” The 
other facts of the case are fully set forth in the opinion of the 
court. 

B. 4. Hill, for plaintiff in error. Mr. Spaulding’s brief in 
Tenn. M. & F. Ins. Co. v. Scott & Mudge, 14 Mo. 46, re- 
lied on. The following additional points made: 1. By the 
proof offered, it appears that at the time of the transfer of the 
policy, there was no agreement or understanding as to the par- 
ticular person who should act as master. This is the very 
ground upon which this case is put by Napton, J., in his opin- 
ion (14 Mo. 47). He says ‘‘ the boat was sold and the policy 
transferred to Scott & Mudge, with the understanding that 
Scott would take charge of her as master.” The offer of 
plaintiff to prove the facts stated (see opinion) shows there was 
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no such understanding. The assent of the defendant, upon due 
notice to the transfer of the boat and policy to Scott & Mudge, 
satisfied the requirements of the provison concerning the change 
of master and owners. Upon this unlimited transfer, Scott & 
Mudge had the right to put any competent person in charge as 
master. If this be so, the. provision for the change of masters 
is satisfied; for it is based upon a certain master named in the 
policy, who had ceased to be master by the consent of the de- 
fendant, and no future master was nominated in the contract. 
Conditions like this are to be construed most strongly against 
the party imposing them for his own benefit. (See Kyle v. 
St. Louis Ins. Co.,11 Mo.; Phillips v. Protection Ins. Co., 
14 Mo. 220.) By the failure of the defendant to nominate 
the person who should act as master, after the transfer, a li- 
cense was impliedly given to plaintiffs to employ any one as 
master, who was competent. Such a license is wholly incon- 
sistent with the idea that any notice should be given to defend- 
ant of the person employed. It is a mistake to say that the 
change of masters changes the risk, where both masters are 
equally competent. It is not the master who navigates the ves- 
sel; itis the pilot. Zhe pilot alone was responsible for the 
management of this boat when she was lost. 

B. Bates, for defendant in error. 1. The point arising in 
this case is the same as that raised in the case of Zenn. M. & 
F. Ins. Co. v. Scott §& Mudge, 14 Mo. 46: being a suit upon 
the same policy and for the same loss. 2. The change of 
masters was a change of the risk, and material therefore to 
be known to the underwriter to enable him to determine whe- 
ther Le would exercise his reserved privilege of ending the ad- 
venture. 38. The plaintiff having taken a nonsuit in the court 
below, there was no final judgment upon which a writ of error 
could issue. (R. C. 1845, tit. Practice, § 1.) 


RyLanD, Judge, delivered the opinion of the court. 


This case is nearly the identical case heretofore decided by 
this court, and reported in 14 Mo. 46. The plaintiffs in that 
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case were Scott & Mudge. In this, Eddy is the assignee of 
Scott & Mudge; it is upon the same policy, and for the same 
loss. Upon the trial below, in this present suit, the plaintiff 
offered to prove as follows: That the loss was by a peril in- 
sured against—was a total loss, and the defendant notified 
thereof as provided for by the policy. The boat, at the time, 
was well officered, manned and equipped, and engaged in the 
navigation covered by the policy ; that at the time of the sale 
of the boat by Ealer to Scott & Mudge, nothing was said or 
agreed who should afterwards be master ; but the defendant had 
notice that Ealer would not longer be master; that Scott was 
afterwards master, with the knowledge of the defendant, and 
without objection by the defendant; that on the trip during 
which the loss occurred, Scott remained ashore sick, and Mc- 
Kinney, for the trip, was made master, without notice to de- 
fendant or knowledge of it, and that McKinney was a competent 
master ; that since said loss the policy was transferred, as al- 
leged, to Lewis Beach and Joseph A. Eddy, who were, at the 
time of the transfer of the policy by Scott & Mudge to Beach 
& Eddy, partners, trading under the style of Beach & Eddy ; 
that Beach was dead when this suit was brought, and that Eddy 
is the surviving parter of said firm, and that the boat, at the 
time of the loss, was worth $3000. 

To this testimony the defendant objected, because, if true, it 
is not sufficient to enable the plaintiff to recover ; because the 
offered testimony admits that the master of the boat was 
changed by the insured without giving notice thereof to the in- 
surers. The court sustained this objection and rejected the 
testimony, to which the plaintiff excepted, and thereupon took 
a nonsuit. Afterwards, making an unsuccessful motion to set 
the same aside, he brings the case here by writ of error. 

The evidence offered did not take the case out of the princi- 
ples of the decision heretofore made by this court. The com- 
pany were still not advised of the fact that McKinney was made 
master of the boat. They knew that Scott had been, and made 
no objection to him, nor did they terminate the risk on account 
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of Scott’s being made master. But surely that does not amount 
to an assent that anybody else may be made master. 

The company had not the opportunity of acting in regard to 
McKinney’s being made master. They did not know it—could 
not be presumed to acquiesce in it. There is much force in the 
remark of the defendant’s counsel, in his brief: ‘‘ It is time to 
stop the practice of trying cases over again every time there is 
a change of a judge on the bench.” 

Being satisfied that the points and objections now made by 
the plaintiff have been overturned by the case heretofore re- 
ported, we content ourselves by referring to that decision. 

Let the judgment be affirmed ; the other judges concurring. 


CHARLOTTE, Plaintiff in Error, vs. Cuoureavu, Defendant in 
Error. 


1. Instruments of conveyance executed in the presence of a Spanish lieutenant 
governor, and deposited among the archives of the Spanish government, are 
records of the Spanish government within § 13 of the * act concerning evi- 
dence,” (R. C. 1845, p. 469,) and copies of such “ archives,”’ duly certified 
by the recorder in whose office they by law are deposited, are admissible 
in evidence. 

2. The enslavement of the African race was recognized as legal in the Span- 
ish, French and British colonies in America, although no law can be found 
which, in terms, reduced that race to ‘bondage. 

3. Where negroes reduced to slavery acquired their freedom under the laws 
of the country in which they lived, they could not be again subjected to 
bondage. There is no prescription against liberty in such a case. 

4. A descendant of a negress brought to St. Louis in 1794 or 1795 from the 
province of Canada, and sold as a slave, is entitled to her freedom, provided 
it be shown that the mother was never lawfully held. as a slave in Canada, 
or that having been lawfully held as a slave, the law afterwards gave her a 
right to her freedom, and that she asserted the same. If, having been once 
a slave in Canada, she failed to assert her right to freedom there, and came 
to St. Louis with her master, neither she nor her descendants will be per- 
mitted to assert it here. 

5. A conveyance of a negro in the presence of the Spanish lieutenant gover- 
nor of Louisiana, and authenticated by his signature, cannot be regarded as 

an adjudication that such person was a slave. 
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Error to St. Louis Circuzt Court. 


This was a suit by the plaintiff suing as a poor person to 
establish her right to freedom. It is averred in the petition for 
leave to sue, that the petitioner ‘* is entitled to freedom by be- 
ing born of a negress named Rose, who herself was born at 
Montreal, in Canada; that about the year 1791, the said Rose 
was removed from Canada by a certain John Stock, an Indian . 
trader, to his trading post at Prairie du Chien, in the north- 
western territory of the United States, west of the River Ohio, 
where she was detained by him as his slave until his death, 
some time in the year 1793; that she is informed that after 
the death of said Stock, she (Rose) was brought down to St. 
Louis by a certain Andrew Todd, a trader, who sold her as a 
slave to a Mr. Didier (a priest), contrary to a provision of an 
ordinance of the congress of the United States, entitled ‘‘ An 
ordinance for the government of the territory north-west of the 
River Ohio,” passed July 13th, 1787; that she remained in the 
possession of said Didier, as his slave, and was afterwards sold 
by him, as such slave, to one Auguste Chouteau, since deceas- 
ed,” &. The declaration and plea were in the form usual in 
suits for freedom. On the trial, it was proven that plaintiff, 
Charlotte, was the daughter of a negress named Rose ; that the 
said Rose was at Mackinaw and Prairie du Chien between the 
years 1791 and 1794, and was there acting in the capacity of 
a servant to sundry persons ; that shortly afterwards, the said 
Rose was taken to St. Louis, where she was sold as a slave to 
Mr. Didier, a priest, who afterwards sold her to Mr. Auguste 
Chouteau, under whom the defendants claim, by whom also she 
was held as a slave. Much testimony was given tending to 
show that slavery did not exist in Canada, (where it is claimed 
that Rose, the mother of plaintiff, was born) and was not law- 
ful there after the year 1763. 

The plaintiff offered to read in evidence certain copies of 
papers found among the Spanish archives, being known as ar- 
chives Nos. 666 and 750 ; one purporting to be a copy of a bill 
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of sale or conveyance, executed by Andrew Todd, merchant of 
Montreal, to Mr. Didier, curate of the parish of St. Louis, of 
a negress named Rose, a slave, aged about twenty-seven, and 
acquired by said Todd of the estate of John Stock. This con- 
veyance was executed October 28th, 1795, before, and authen- 
ticated by Manuel Goring Moro, commandant of St. Louis. 
The second paper offered in evidence as above stated, purported 
to be a copy of a conveyance of the same negress, Rose, and 
two infant children, made August 8th, 1798, by said Didier to 
Auguste Chouteau, executed before, and authenticated by, Ze- 
non Trudeau, lieutenant governor, &c., of Louisiana. This 
instrument of transfer purported to convey ‘‘ a negress named 
Rose, a native of Montreal, government of Canada, aged about 
thirty years,” &c. To the first of these copies there was ap- 
pended the following certificate: ‘‘ State of Missouri, county 
of St. Louis, ss. I, John Ruland, clerk of the Circuit Court 
and ex-officio recorder for the county eforesaid, certify the 
foregoing to be a full, true and correct copy of archive No. 
666, as the same remains on file in my office. In witness 
whereof, I have hereto set my hand and affixed the seal of 
said court, at office, in the city of St. Louis, this 24th day 
of September, A. D. 1840. John Ruland.” (Seal. ) 

The second copy was certified in the same manner. The 
defendant objected to the giving of these copies in evidence, on 
the ground of irrelevancy and incompetency, and because they 
were at best only copies, and the originals ought to be produced 
or accounted for. The objections of defendant, except as to 
irrelevancy, were sustained, and the copies were rejected. The 
plaintiff excepted. It appears from the record that ‘the plain- 
tiff then offered to read from a record book from the recorder’s 
office, the following: (it does not appear what was read, or 
whether or not it was the record of the archives Nos. 666 and 
750, copies of which, made in 1840, were offered in evidence, as 
above stated, and rejected. Reporter: ) the originals not being 
in the office of the recorder or in the keeping of the plaintiff, 
which was objected to by the defendant, for the same reasons 
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stated above respecting the copies above mentioned, which objec- 
tion was sustained by the court, and plaintiff’s counsel excepted.” 
The court, upon the motion of defendant, gave the following 
instruction: ‘‘ There is no evidence before the jury sufficient to 
establish that the plaintiff is entitled to her freedom.”? Where- 
upon, the plaintiff took a nonsuit, with leave to move to set 
aside the same. The court refused to set aside the same, and 
the plaintiff brought the case to this court by writ of error. 
This case was previously on error, and the decision of this court 
is reported 11 Mo. Rep. 193. The trial was had at the April 
term of the Circuit Court, for the year 1853. 

Uriel Wright and Cobb, for plaintiff in error. 1. The in- 
struction given by the court was erroneous. The court usurped 
the function of the jury, and determined the sufficiency of the 
evidence. There was some evidence to support the issue for 
the plaintiff. 2. The court erred in excluding the two copies 
of deeds taken from the archives. The objection did not deny 
the originels. By the act of 1815, it was made the duty of the 
recorder to record all the papers found in the archives of the 
previous governments. (See Parke v. Roussin, 8 Mo. 346.) 
A copy from the record of the archives would be evidence, and, 
on general principles, the copy of the archives would be also. 
The officer who certified the copy is the same officer who was to 

record the paper. If a copy of a copy be evidence, a fortiur?, 
a copy of the paper itself must be. The evidence was relevant 
to prove by estoppel the birth-place of Rose, the mother of 
plaintiff. 

Geyer §& Dayton, for defendant in error. 1. The instruc- 
tion given was properly given. The plaintiff was not entitled 
to freedom by reason of the fact that her mother was held as a 
servant or slave in Prairie du Chien, or Mackinaw. ( Chouteau 

v. Pierre, 9 Mo. 3; Scott v. Emerson, 15 Mo. 577.) 2. 
There was no evidence before the jury showing or tending to 
show that Rose, the mother of plaintiff, was born in or ever was 
in Canada. 3. The copies of conveyances offered, and in 
which alone there is any evidence of the birth-place of Rose, 








ST. LOUIS. 





Charlotte v. Chouteau. 





were properly rejected. The originals were not accounted for, 
and no attempt was made to account for them or to produce 
them. They, of course, were not evidence, unless expressly 
authorized by our statute. They are not within either of the 
provisions of the statute concerning evidence. (R. C. 1845, 
p- 468-9.) They were properly rejected because the testimo- 
ny was immaterial, and, had it been admitted, could not have 
affected the result. If the court erred in rejecting these pa- 
pers, still the judgment should not be reversed unless it ap- 
pear that, had they been admitted, the judgment would, or at 
least might have been different. Such is the rule where a 
plaintiff takes a nonsuit, and brings the case here by writ of 
error. Had these conveyances been admitted, the case would 
have stood thus: Rose, the mother of plaintiff, was a negress, 
born in Canada, about 1765; brought to St. Louis in or as 
early as 1795, during the time of the Spanish government ; 
held as a slave here; twice sold es a slave by instruments of 
conveyance, executed before, and authenticated by, the Span- 
ish lieutenant governor and commander here, and by other 
witnesses ; and continued to be held as a slave by an inhabitant 
of the territory during the residue of the existence of the Span- 
ish government here, and during the period of the French rule 
here, and was thus held as a slave by an inhabitant of the 
country at the time it was acquired by the United States, and 
afterwards was held as a slave here for many years, and to the 
time of her death; never, so far as appears, claiming any 
right to freedom, nor did any of her children—all of whom were 
born here—assert any right to freedom until within a few years 
past. On this state of the ease, we make the following pro- 
position: That the plaintiff is not entitled to freedom by rea- 
son of the fact that Rose, her mother, was born in Canada, 
though it be admitted that slavery never did exist there as a 
fact. We have no right to inquire whence the inhabitants of 
this country, under the Spanish government, acquired their 
negro slaves. It makes no difference, in point of law, whether 
they captured them in Canada or Africa. The court must take 
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notice that it was lawful under the Spanish and French gov- 
ernments to hold negroes in slavery here. It was not estab- 
lished here, nor, perhaps, anywhere else, by positive law. It 
existed here as a fact, and the laws recognized slaves as prop- 
erty. No law is believed to have existed prohibiting the ac- 
quisition of negroes from any quarter. That the slave or his 
ancestors were originally born free, in some country, is proba- 
bly true in every instance. ‘This is true in reference to all the 
slaves in the United States. Negroes are now held in slavery in 
the states of this Union whose ancestors were originally brought, 
without any authority of law, from Africa, where they were born 
free, and had always been free. No positive law either au- 
thorized their capture or declared them to be slaves. Yet their 
descendants are not, for that reason, entitled to their freedom. 
Negroes were held in slavery and recognized as property here 
under the Spanish government. Whether they had been ob- 
tained direct from Canada or Africa, they had once been free ; 
but, in either case, became here slaves and property. Why, 
in this case, go back to inquire whether slavery existed as a 
fact in Canada? Slavery existed here as a fact, and Rose was 
held as a slave here at least eight years before we acquired the 
country. If we are to go one step back of this, where shall 
we stop in the inquiry? Supposing it to be ascertained that 
when Rose was born and lived in Canada, slavery did exist 
there as a fact, can we then go farther and ascertain if her 
mother was not born in England, or Africa, where slavery did 
not exist? Why, if we start at all in this inquiry, shall we not 
proceed until we come to some ancestor who was born free? 
And why should not the consequence be the same, however re- 
mote that ancestor may be found? A more dangerous princi- 
ple could not well be established. 


Scorr, Judge, delivered the opinion of the court. 


The copies of the archives, offered in evidence, should not 
have been excluded. The last clause of the 13th section of the 
act concerning evidence prescribes that ‘‘a.copy of any record 
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of the French or Spanish governments deposited in the office of 
the recorder of any county, being duly certified by him, shall 
be received in evidence, with like effect as the original.”? This 
provision is declaratory of a principle of the common law. In 
the case of the United States v. Percheman, (7 Pet. 53,) it 
is said, ‘¢ on general principles of law, a copy of a paper given 
by a public officer, whose duty it is to keep the originals, ought 
to be received in evidence.”” The papers excluded were such 
as are contemplated by the section referred to. They were 
copies of the records of the Spanish government, deposited in 
the office of the recorder of St. Louis county, as appears by 
his certificate. The originals were authentic instruments, ex- 
ecuted in the presence of the lieutenant governor, and deposi- 
ted among the archives of the government. 

Had these papers been admitted in evidence, they would have 
showed that Rose, the ancestor of the plaintiff, was born in 
Canada, and consequently the question would have arisen 
whether slavery, in fact, did ever exist in that province, so that 
an African and his descendants could have been lawfully held 
in bondage. For if Rose, the mother of the plaintiff, was ever 
lawfully a-slave, though the law afterwards gave her a right to 
freedom, yet, if she failed to assert it there, and came with her 
master here, neither she nor her descendants will be permitted 
to assert it now. 

We cannot yield to the argument that the plaintiff has no 
right to go back and show that her mother was free, in order 
to establish her right to freedom, on the ground that we cannot 
inquire whence the inhabitants of this country, under the Span- 
ish government, acquired their negro slaves, it making no dif- 
ference, in point of law, whether they captured them in Canada 
or Africa. 

As the successors of the Spanish government, the authorities 
now existing here must take notice of the laws which prevailed 
in this country when it was a dependency of the kingdom of 
Spain. Our courts take judicial notice of those laws. Al- 
hough we have seen no law or laws which, in terms, reduced. 





i 
i 
j 
i 




















OCTOBER TERM, 1855. 59T 


Charlotte v. Chouteau. 








the African race to bondage, yet it is an historial fact, as well 
authenticated as any other, that the slavery of that race was 
recognized as legal in the Spanish, French and British colonies 
in America. Negroes were captured in Africa, brought to 
America and held in servitude. But when any of this race, 
who were then reduced to slavery, acquired their freedom un- 
der the laws of the country in which they lived, we are aware 
of no law by which they, except for crime, could be again sub- 
jected to bondage. The principle that there is no prescription 
against liberty, applied to them as well as to those of any other 
eolor. No law has been shown to us by which the Spanish au- 
thorities of Louisiana were authorized to reduce free persons 
to slavery. The fact that a conveyance of a negro was made 
in the presence of the lieutenant governor, and authenticated 
by his signature, in a colony where slavery was tolerated, and 
in whose presence it was customary to execute such instru- 
ments, and it not appearing that he had knowledge that the 
negro was not a slave, on no principle can be regarded as an 
adjudication that such person was a slave. Such instruments, 
so passed and authenticated, were only intended as evidence of 
the transfer of the title of one person to another, and never 
Were supposed to be an adjudication as to the status of the 
person transferred by the instrument. Such an act would be 
evidence that the government tolerated slavery, but we can- 
not see how it would have the effect of determining whether the 
negro named in the conveyance was a slave or not. The courts 
of this state will protect the inhabitants in the enjoyment of all 
the rights they possessed under the Spanish government; but 
they are bound to resort to those laws, in order to ascertain 
whether a right existed under them or not. In the courts of 
Louisiana, in a case in which the Spanish law, as it existed 
here before the change of government, was administered, it was 
held, referring to the Spanish law of the third Partida as au- 
thority, that, if a man be free, no matter how long ne may be 
held by another as a slave, his estate or condition cannot be 
thereby changed, nor can he be reduced to slavery, in any man- 
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ner whatever, on account of the time he may have been held in 
servitude. (Delphine v. Devize, 2 Martin N. 8. 650.) 
This principle was asserted in a case in which the descendant 
of a negro woman was suing to establish her right to freedom. 

The cause will be remanded, in order that the fact may be 
tried whether Rose was lawfully a slave in Canada. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 





Bompart’s ADMINISTRATOR, Appellant, vs. Lucas & Hunt, 
Respondents. 


1. The probate courts have no power to authorize administrators to sell the 
real estate of their intestates, except in those cases provided for by statute : 
Held, therefore, that a deed, made by way of compromise of a claim in fa- 
vor of the representatives of an intestate, and not for the purpose of raising 
money for the payment of the debts, &c., &c., though made by the admin- 
istrator of such estate, under an order of the probate court, and purporting 
to pass all the interest of the intestate’s estate, will not pass the interest of 
minor heirs of such intestate. 

2. A. and B., by way of compromising a claim of certain heirs of C., deceas- 
ed, executed their note for $2000, to one D., and delivered the same to E., 
with instructions to hold the same “ until P., administrator of (the said) C., 
deceased, executes a quit claim deed of relinquishment of the interest of the 
estate of said deceased in and to two tracts of land,?? &c., to the said A. and 
B.: held, that the note cannot be legally demanded of the said E., so as to 
become the foundation of an action, until a deed is made passing all the in- 
terest of the estate of C. and comprehending the interest of minor heirs of 
said C. The condition is not satisiied by a deed, made by the administra- 
tor of C. under an order of the probate court, and purporting to convey all 
the interest of C.’s estate, it not appearing that the deed was made for the 
purpose of raising money for the payment of the debts of the intestate, &c., 
or thatthe probate court in any other way had the power to authorize the 
making of such a deed. 


Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
C. B. Lord and B. 4. Hill, for appellant. 1. The note 
in question having been once delivered, a suit can be maintained 
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on it, notwithstanding a subsequent voluntary delivery of the 
note to Patterson to be held until the quit claim deed mentioned 
in said receipt of Patterson was executed. The delivery was 
absolute. If one make a deed and deliver it to the party to 
whom it is made as an escruw upon certain conditions, the de- 
livery is absolute and the deed shall take effect as his deed. 
(Fairbank v. Metcalf, 8 Mass. 238, per Sedgwick, J. ; 
Wheelright v. Wheelright, 2 Mass. 447.) The note being 
once delivered, it became an absolute promise to pay money. 
The rights of the parties, fixed by the delivery of the note, 
were not divested by the subsequent placing of the note in the 
hands of the defendants or their agent. It was a contract ful- 
ly executed and binding upon the makers. (4 Com. Dig. 
Fait, A. 3. Souverlye v. Arden, 1 Johns. Chy. R. 240. 
“rnold v. Patrick, 6 Paige, 310. Worrall v. Munn, 1 
Selden, 229. 10 Wend. 311. Goss v. Whitney, 24 Verm. 
187. Den. d. v. Partee, 2 Dev. & Bat. 580.) 2. The words 
in the receipt do not make a condition. The intent is uncer- 
tain. (1 Ral. 411. Poph. 99. Cro. Eliz. 414. Pol. 76. 3 
Com. Dig. 88.) It is surely not a condition that the heirs 
should convey. The administrator, as such, had no power to 
convey the interest of the heirs. The defendants claim the ben- 
efit of the condition to avoid their solemn promise to pay money, 
and as to them it will be construed strictly. It will, there- 
fore, be no answer to say that, because the estate did not des- 
cend to the administrator, the words, ‘‘ of the interest of the 
estate of said deceased’? mean the interest of Francis Bom- 
part’s heirs. 3. If there was a condition, it was literally and 
strictly complied with. The deed of March 2d, 1852, was a 
performance of the condition. 4. The court below erred in 
ruling out the testimony offered to show the pecuniary condi- 
tion of Emilie Bompart, in connection with the will of her 
husband. She was to enjoy the property for life, and if her 
necessities required, she was to alien the same ; and if her ne- 
cessities at the time of the conveyance of April 3d, 1846, re- 
quired her to dispose of the property, then her deed conveyed 
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all the interest which her husband had in the land mentioned in 
the deed. 

Glover & Richardson, for respondents. The main ques- 
tion to be considered is the ascertainment of the condition on 
which the note was made to take effect. 1. By the agreement 
of the parties the note was to be held by Patterson as an es- 
crow, until a deed was executed and delivered to the defend- 
ants, which should operate to pass the interest of the minor 
heirs of Francis Bompart, and the deed which was tendered 
being ineffectual for that purpose or any other, the note never 
took effect. F. Bompart’s interest in the land did not descend 
to his administrator, and he had no interest in it except for 
the payment of debts under the circumstances prescribed by 
law. His heirs were his representatives, and the words, ‘ the 
interest of the estate’? were equivalent to saying, the interest 
of the heirs. It is to be presumed that the defendants intended 
to contract for something. The mere deed of the administra- 
tor was a nullity. The defendants may have supposed that 
the administrator could procure an order for the sale of the 
property for the payment of debts, or that some proceedings 
would be instituted by which the interest of the heirs could be 
be sold for their maintenance. 2. Proof of the pecuniary con- 
dition of Emilie Bompart, widow of Francis Bompart, was pro- 
perly rejected. She only purports in the deed to convey her 
interest as one of the heirs of Henry Delaurier, and not any in- 
terest which she acquired by the will of F. Bompart. The will 
gave her a life estate, and also a power to convey the fee in a 
certein contingency. She had then an interest and a power, 
and the deed being executed without particular reference to the 
power, it will be applied to the interest. (4 Kent, 384-5. 
Blagg v. Miles, 1 Sto. 427. 3 John. Ch. 551. Coz v. 
Chamberlain, 4 Ves. 631.) The execution of the deed of 
Mrs. Bompart and others, dated April 2d, 1846, was contem- 
poraneous with the execution of the note sued on, and the 
agreement touching it, and the parties assumed that the inter- 
est of the estate of Francis Bompart, deceased, had not been 
conveyed by said deed. 
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RYLAND, Judge, delivered the opinion of the court. 


This is a petition upon a promissory note, twice assigned ; the 
plaintiff asks payment for the amount of the note, and alleges 
it to be in the possession of the defendants’ agent, H. L. Pat- 
terson. In an amended petition, there is alleged the proceed- 
ings in the Probate Court, in relation to a compromise between 
the defendants and Charles Roderman, to whom the note was 
given ; and that a deed was made accordingly by which the 
land described therein was conveyed to the defendants, James 
H. Lucas and Ann U. Hunt. 

The defendants answer that three minor heirs of Francis 
Bompart claimed an interest in certain land belonging to the 
defendants as such heirs, and that defendants agreed to pay 
them $2000 for their interests if Roderman would procure a 
conveyance of their interests by proper proceedings in the Pro- 
bate Court. This was done to quiet the defendants in their 
title. 

The following is the receipt which Roderman took from Pat- 
terson: ** St. Louis, April 11, 1846. Received of Charles 
Roderman, a note drawn and signed by James H. Lucas and 
Ann L. Hunt, dated April 3d, 1846, at three years, for two 
thousand dollars, which note I am instructed to hold until Wil- 
liam Phillips, administrator of Frangois Bompart, deceased, 
executes a quit claim deed of relinquishment of the interest of 
the estate of said deceased, in and to two tracts of land in St. 
Louis county, which tracts have been recently conveyed by quit 
claim of Louis Bompart and others to James H. Lucas and 
Ann L. Hunt. The said deed of Mr. Phillips, administrator as 
aforesaid, to be in favor of said Lucas & Hunt. (Signed, ) 
H. L. Patterson.” 

On the trial, the plaintiff read this receipt in evidence; also 
read the proceedings of the Probate Court, showing that the 
administrator of Francois Bompart obtained an order to make 
a deed of all the interest of the estate of said Bompart to the 
tracts of land referred to; also read a copy of deed dated 2d 
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March, 1852, made by Louis F. Bompart, as administrator de 
bonis non of Frangois Bompart, deceased, to James H. Lucas 
and Ann L. Hunt, which deed was tendered to Lucas, but 
which he would not receive. It was putin the recorder’s office 
by Mr. B. A. Hill, the person who tendered it to Lucas, for 
record, who testified that, after search in said office for the 
deed, it could not be found; the copy was then produced and 
read. This deed does not pretend to convey to Lucas and 
Hunt the interest and claim of the minor heirs of Bompart, de- 
ceased, but only a quit claim for all the interest that the estate 
of said Bompart had in and to the two tracts of land described, 
and all the interest which Phillips, as administrator, had there- 
in, and all the interest which Louis F. Bompart, as administra- 
tor de bonis non of said Frangois Bompart, deceased, had 
therein, and all the interest which said William Phillips, as ad- 
ministrator, and which said Louis F. Bompart, as administra- 
tor de bonis non, were ordered by the Probate Court to convey. 
Also, read a quit claim deed from the widow of said Bompart 
and several of the heirs of said Bompart, not, however, includ- 
ing auy person who was authorized or pretended to be author- 
ized to convey the interest of the three minor heirs of Frangois 
Bompart, to Lucas and Hunt, for the said two tracts of land. 
The plaintiff also read the will of said Francois Bompart, by 
which it appears that he willed the possession of his whole 
property to his wife during her life, and declared himself will- 
ing that she might dispose of it, if in want, by aliening or 
selling it. 

The plaintiff then offered to show that in 1846 the widow of 
Bompart was in needy circumstances ; which proof was rejected, 
and exceptions taken by plaintiff. The plaintiff then proved 
that he demanded of Mr. Lucas the money after the deed had 
been tendered ; also demanded the note of Mr. Patterson; but 
Lucas refused to pay, and Patterson refused to deliver up the 
note. This is the substance of the plaintiff’s case. The court 
instructed the jury that the plaintiff could not recover. There- 
upon, the plaintiff took a nonsuit ; and afterwards made a mo- 
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tion to set the same aside, which being overruled, he brings the 
case here by appeal. 

This court is of opinion that the court below committed no 
error in giving the instruction ; that, from the plaintifi’s own 
showing, he cannot recover. 

Now the note in question was to be held by Mr. Patterson 
until Wm. Phillips, administrator of Francois Bompart, de- 
ceased, executed a quit claim deed of relinquishment of the in- 
terest of the estate of said deceased, in and to two tracts of 
land in St. Louis county, which tracts have been recently con- 
veyed by quit claim of Louis Bompart and others to James H. 
Lucas and Ann L. Hunt; the said deed of Phillips to be to 
Lucas and Hunt. 

What is meant by the terms quit claim deed of relinquish- 
ment of the interest of the estate of Francois Bompart, deceas- 
ed? The object of the obligors of the note was to quiet their 
titles and claim to certain tracts of land in St. Louis county, 
to which the estate of Frangois Bompart laid claim, as was 
supposed. Now the administrator has the power, under certain 
circumstances, to sell and convey the real estate of the intes- 
tate, and by such sale discharge it from all the interest of the 
heirs of the intestate. When it becomes necessary to sell real 
estate to pay debts, and such sales are ordered and proceeded 
with according to law, the heir’s interest in the real estate so 
sold, passes under the sale to the vendee. So the estate of a 
deceased person may, thus far, have an interest in and to 
lands claimed to be the property of some one else, and, for the 
purpose of paying debts, the administrator of such estate may, 
under the proceedings of the Probate Court, sell all such in- 
terest. But I know of no power in the Probate Court to au- 
thorize, in cases like the present, the administrator to sell the 
interest which the intestate’s estate has in real estate. This 
power can be exercised in cases provided for in the statute, but 
this case is not such a one. The numerous provisions in the 
3d article of the act concerning administration, (R. C. 1845, ) 
do not embrace a case like the present. Now, under these pro- 
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become the foundation of an action. 


[CONTINUED TO VOL. XXII. ] 


ceedings of the Probate Court, given in evidence in this case, 
it cannot be insisted that the interest of the estate of Francois 
Bompart passed under the deed of Lewis F. Bompart, admin- 
istrator de bonis non, to Lucas and Hunt, divested of the in- 
terest of the minor heirs of said Francois. 
passed, because the proceedings were incapable of giving power 
to the administrator to pass thus the interest of Bompart’s es- 
tate. Under an order of sale, provided for by law, in cases 
allowed by law, such an interest would pass by sale and deed 
in pursuance thereof. Here, there is no pretence that the mi- 
nor heirs’ interest passed. Lucas and Hunt then get nothing 
by this deed of the administrator de bonis non. 

The court properly refused the evidence offered in relation to 
the pecuniary circumstances of the widow of Bompart in 1846. 
She did not, by her deed, pretend to sell the interest of the es- 
tate of her deceased husband in the tracts of land mentioned. 

The interest of the estate of Bompart to the two tracts of 
land, means all the interest. This embraces the right of the 
administrator to sell the said interest of his intestate’s estate, if 
necessary, to pay debts ; for the administrator has such inter- 
est, and can sell it, when necessary, under the law. It also 
means the interest which the heirs of Bompart, deceased, may 
have in and to the said tracts of land, when there is no necessity 
upon the administrator to retain the same to pay debts. Now, 
unless a quit claim deed of relinquishment of the interest of the 
estate of Frangois Bompart, deceased—that is, all the interest— 
be made to James H. Lucas and Anne L. Hunt, and their heirs, 
this note cannot be legally demanded of Patterson, so as to 


Indeed, no interest 


Upon the whole case, then, we are of opinion that the court 
‘below laid down the law correctly by its instruction. Its judg- 
ment is therefore affirmed ; the other judges concurring. 
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ABATEMENT. 
1. The action of replevin did not abate by the death of the plaintiff and 
defendant, but might be revived in the name of their personal represen- 
tatives. Kingsbury’s Ex’r v. Lane’s Ex’r, 115. 


ACCOUNT. 
1. Under the 4th section of article 7 of the practiee act of 1849, where 
an account sued upon, containing more than twenty items, is annexed 
to the petition and averred to be made a part of it, it seems that the 
account may be considered as set forth in the petition. At all events, 
the party should be permitted to verify the account by affidavit at the 

trial. Budde’s Adm’r v. Allen, 20. 

2. The answer to a bill for a general account of two partnerships set up 
an account stated and settled as to the first partnership, to which there 
was a general replication. Upon a hearing, there was an interlocutory 
decree finding a settlement as stated in the answer. The case was 
reversed because the complainant was not afterwards allowed to amend 
his bill, so as to surcharge and falsify the settlement. Boyle v. Har- 
dy, 62. 

3. It is no reason for excluding an account offered in evidence that it va- 
ries in some particulars from the one filed in the cause. Murdock & 
Dickson v. Finney, 138. 

4, The date when an account sued upon accrued is not a material averment 
in a petition, and is not admitted by a failure to deny it in the answer. 
Sutter v. Streit, 158. 

ACTION FOR POSSESSION OF LAND. 
See EJECTMENT. 
ADJOURN MENT. 
See GENERAL ASSEMBLY. 
ADMINISTRATION. 
See APPEAL, ADMINISTRATOR. 

1. A county or probate court has jurisdiction of a demand against the es- 
tate of a decedent, founded upon a bond with a collateral condition, 
The State v. Paul’s Ex’r, 51. 

2. The security in a curator’s bond in force at the date of his final settle- 
ment, is prima facie liable for the amount thereby shown to be in his 
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ADMINISTRATION—( Continued.) 


hands, although received before the bond was given. To render the 
security in a former bond liable, it must be shown that the money was 
converted during the period covered by that bond. Jb. 


. An administrator appointed in another state may maintain a suit in 


this state, upon a judgment recovered by him in his representative ca- 
pacity in the former state against a party whe was a citizen of that state 
at the death of his intestate. Hall v. Harrison, 227. 

In a suit by an administrator upon a note of his intestate, it is no de- 
fence that the county court had allowed a former administrator, upon 
settlement, credit for the amount of the note. Henderson’s Adm’r v. 
Henderson, 379. 

An allegation that the plaintiffs are administrators de bonis non is sus- 
tained by the production in evidence of letters purporting to be gene- 
ral letters of administration, it appearing that there was in fact a 
prior administration. The State v. Price, 434. 

The order of the county court is a sufficient appointment of an adminis- 
trator, without any formal letters, if the party give the bond and take 
the oath required by law. Ib. 

The right of a widow to two hundred dollars’ worth of property under 
sections 30, 31 and 32, of article 2, of the administration law of 1845, 
(see R. S. 1845, p. 77,) is absolute and vests immediately upon the 
death of her husband ; and in case the personal property belonging to 
the estate of the husband is converted into money, and the widow dies 
without receiving her portion of $200, her administrator will be enti- 
tled to receive such money, against creditors of her husband’s estate. 
Hastings v. Myers’? Adm?r, 519. 

Where, in such a case, there has been no administration upon the 
widow’s estate, it would be error to order the money to be paid to 
the children of such widow, as her representatives, or to their guardian 
for them. The widow’s estate should be distributed through her ad- 
ministrator. Jb. 


. Where an administrator of a deceased partner, upon the neglect or re- 


fusal of the surviving partner to give the bond required by the 50th and 
5ist sections of the 1st article of the administration act (see R. C. 
1845, p. 70), gives bond under the 54th section of said article for the 
due administration of the partnership effects: held, that such bond is 
valid, although it does not appear to have been approved by the county 
court, and the administrator will be entitled to take possession of the 
entire partnership effects under section 53 of the said article. There is 
nothing in the statute which makes the approval of the bond a prere- 
quisite to the vesting of the property in the administrator. James & 
Jewett v. Dixon, 538. 

A notice given by the administrator of the deceased partner to the sur- 
viving partner, to the effect that, unless such surviving partner gives 
the bond required by the 50th and 5lst sections of the 1st article of 
the administration act, (R. C. 1845, p. 70,) he, the administrator, will 
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ADMINISTRATION—( Continued.) 
move the county court for an order to take possession of the partnership 
effects, is a sufficient citation within the 53d section of said article. 1b. 
11. The omission by an administrator to give three weeks’ notice of a sale 
of personalty, will not invalidate the title of a purchaser. 1b. 

12. The probate courts have no power to authorize administrators to sell 
the real estate of their intestates, except in those cases provided for by 
statute: Held, therefore, that a deed, made by way of compromise of 
a claim in favor of the representatives of an intestate, and not for the 
purpose of raising money for the payment of the debts, &c., &c., though 
made by the administrator of such estate, under an order of the pro- 
bate court, and purporting to pass all the interest of the intestate’s es- 
tate, will not pass the interest of minor heirs of such intestate. Bom- 
part?s Adm’r v. Lucas & Hunt, 598. 

13. A. and B., by way of compromising a claim of certain heirs of B., de- 
ceased, executed their note for $20U0, to one D., and delivered the same 
to E., with instructions to hold the same “ until P., administrator of (the 
said) C., deceased, executes a quit claim deed of relinquishment of the 
interest of the estate of said deceased in and to two tracts of land,” &c., 
to the suid A. and B.: held, that the note cannot be legally demanded 
of the said E., so as to become the foundation of an action, until a deed 
is made passing all the interest of the estate of C. and comprehending 
the interest of minor heirs of said C. The condition is not satisiied. by 
a deed, made by the administrator of C. under an order of the probate 
court, and purporting to convey all the interest of C.’s estate, it not 
appearing that the deed was made for the purpose of raising money 
for the payment of the debts of the intestate, &c., or that the probate 
court in any other way had the power to authorize the making of such 
adeed. Ib. 


ADMINISTRATOR. 

1. Under the 5th section of the act concerning fraudulent conveyances, 
(R. C. 1845,) the administrator of a party who has been in posses- 
sion of personal property five years under a loan, cannot, as represent- 
ing creditors of his intestate, impeach the title of the lender. Criddle’s. 
Adm’r v. Criddle, 522. 


ADMISSIONS. 
See EVIDENCE. 


ADVANCEMENT. 

1. A testator, in his will, devised’ specific land of an estimated value to 
each of his ctiildren, and directed that, upon final distribution, the devi- 
ses should be equalized, and the balance of his estate equally divided. 
Held, that, in equalizing the devises, the child who received land of the 
greatest estimated value, was not to be charged with interest upon the 
excess. Nelson v. Wyan, 347. 

2. In distributing an estate, interest is not to be charged upon advance-. 

ments. Ib. 
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ADVERSE POSSESSION. 


1. 


Where a deed for the wife’s estate in land, executed by husband and 
wife during the wife’s minority, is avoided by a second deed executed 
after the wife’s majority, a title acquired by the grantee in the first 
deed, by adverse possession, to other interests than those conveyed by 
that deed, does not enure to the benefit of the wife or her grantee in the 
second deed. (Norcum v. Gaty, 19 Mo. Rep. affirmed.) Norcum v. 
Sheahan, 25. 


ADVERTISEMENT. 


1. 


S. B. & L. owned an addition to St. Louis, a portion of which was laid 
off into lots, and the remainder not subdivided. An execution against 
L. was levied upon what was described in the advertisement and sher- 
iff’s deed as the one undivided third part of the lots in the addition 
remaining unsold. The addition was well known by its name. It 
did not appear that more than one of the lots had been sold prior to 
the sheriff’s sale. Held, the description in the sheriff’s advertisement 
and deed was sufficiently certain to pass L.’s interest in the lots remain- 
ing unsold. Lisa v. Lindell, 127. 


AFFIDAVIT. 

See ConTINUANCE, PRACTICE, AMENDMENT. 
AGENT. 

See MasTER AND SERVANT. 
AGREEMENT. 

See Contract, GuaRANTY, ATTACHMENT. 
AMENDMENT. 

1. An amendment to a pleading at the trial to obviate the objection of a 


2. 


3. 


variance does not require an affidavit. Murdoch & Dixon, v. Finney, 
138. 

Under the practice act of 1849, a plaintiff may amend a petition incor- 
rectly stating the christian name of the defendant; and so in an attach- 
ment suit, he may make a similar amendment in the affidavit and bond. 
Middleton v. Frame, 412. 

The supreme court will not, under the practice act of 1849, reverse a 
judgment because the inferior court, in the exercise of its discretion, 
permitted the plaintiff to amend his petition, and change his cause of 
action from one in the nature of assumpsit, to one in the nature of an 
action of trover ; and that, too, although the effect of such amendment 
may be to prevent the defendant from availing himself of a matier of 
set-off which he had well pleaded to the original petition. Lee’s Adm’r 
v. Lee, 531. 


ANSWER. 
nd, 1. Where the transcript in the court to which a cause has been taken 


“O3046 


2. 


by change of venue contains a statement that the answer “is not to be 
found,” a rule upon the clerk to send a perfect transcript, with the 


omission supplied, may be properly refused. Owens v. Tinsley, 423. 


Where an original answer is lost, and an entry is made upon the rec- 
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ANSWER—( Continued.) 
ord that “by consent of parties,?? the defendant may file an answer 
within a specified time, judgment may be rendered by default if no 
answer is filed within the time limited. Ib. 
APPEAL. 
See JusTicE oF THE PEACE. 

1. Pending an appeal in the supreme court, the court below has no power 
to order that the parties pay in equal parts the hire of a clerk employed 
by a commissioner to whom the cause was referred to take an account, 
and that, in default of such payment, execution issue in favor of the 
commissioner. Carroll v. Hardy, 66. 

2. Under the act establishing the St. Louis Land Court, (Sess. Acts, 1853, 
p- 90,) an appeal from a justice of the peace, in a suit for a trespass 
on land, must be taken to that court, and not to the law commission- 
er’s court. Meier v. Eichelberger, 148. 

3. Under the act to establish a probate court in Buchanan county, (Sess. 
Acts of 1851, p. 514,) an appeal may be taken in vacation within 
thirty days after judgment. Todd v. Gunn’s Adm’r, 306. 

4. An appeal lies from the order of a county or probate court approving 
an administrator’s sale of real estate. Wilson v. Brown, 410. 


APPEAL BOND. 

1. Under the third and fourth sections of article 8, of the act concerning 
justices’ courts, (R. C. 1845,) where judgment is rendered by the jus- 
tice against two defendants, the surety in the appeal bond is liable, 
though the judgment in the appellate court is only against one of them. 
Hood v. Mathis, 308. 

APPLICATION OF PAYMENTS. 


1. Where a debtor fails to designate the application of a payment, the 
rule is that the creditor may make the application. Middleton v. 
Frame, 412. 

ASSIGNEE. 

1. Under the practice act of 1849, a bond with a collateral condition may 
be assigned, so as to enable the assignee to sue in his own name. 
Waterman v. Frank, 108. 

2. The provision in the new practice act that suits shall be brought in the 
name of the real party in interest, does not apply where part of a cause 
of action only is assigned. In such case, suit for the whole must be 
brought in the name of the original owner. Cable v. St. Louis Ma- 
rine Railway and Dock Co., 133. 

3. The equity of a subsequent assignee of a chose in action, who first 
gives notice to the debtor, is superior to that of a prior assignee. Mur- 
doch & Dickson, v. Finney, 138. 

4, The assignee of a note not negotiable cannot sue a remote assignor in 
an action at law. Under the new practice, his petition must set forth 
the same facts that would formerly have been necessary in a bill in 
equity. Weaver v. Beard, 155. 
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ATTACHMENT. 
1. The trustee in a deed of trust upon a stock of goods seized in an attach- 


ment suit may interplead for the goods or their proceeds, although he 
has sold under the deed of trust since the sale under the attachment. 
Skinner v. Thompson, 15. 


- A boat was seized by attachment in a suit against the owner. S., the 


master of the boat, who had no other interest in it, executed a bond, 
with L. as surety, conditioned for the forthcoming of the boat. The 
boat was subsequently sold, and C. became part owner. L. was about 
to deliver up the boat, when C. gave him a bond of indemnity. C. af- 
terwards paid the indemnity to L., and took an assignment of his re- 
course against S. In a suit brought by C. in the name of L. against S. 
to recover the amount thus paid: held, that he could not recover. 
Labeaume v. Sweeney, 166. 


- It is no ground of demurrer to a petition in an attachment suit upon a 


note before maturity, that it states the note to be “due,” or that it fails 
to refer to the law, or state the existence of the facts which authorize 
an attachment under such circumstances. It is sufficient that the aff- 
davit sets forth facts which, under the statute, constitute a cause. 
Kritzer v. Smith, 296. 


. A defendant sued by attachment under the statute on a note not due, 


is not bound, it seems, to plead to the merits, until after the note is due. 
Jb. 


. Where an affidavit for an attachment, upon a note not due, sets forth 


two causes which warrant an attachment in such a case, and one which 
does not, and issue is only taken upon the two which do, a general ver- 
dict for the plaintiff will sustain the suit. Jb. 


. The issue being, whether a party was “about fraudulently to conceal 


or dispose of his property or effects so as to hinder or delay his cred- 
itors,”? an instruction that he must have done some act to indicate 
the intent, was held properly refused, an instruction being given in the 
words of the statute. Jb. 


. Upon a general judgment in an attachment suit, it is error to award 


a special execution against the property attached. Ib. 


ATTORNEY. 
See Jury. 


AUDITOR OF PUBLIC ACCOUNTS. 
See GENERAL ASSEMBLY. 


BILL OF EXCEPTIONS. 
1. It is the settled law that exceptions must be taken at the time, and the 


bill prepared and signed during the term, and not afterwards, unless 
it is consented to. Dtepenbrock v. Shaw, 122. ‘ 

A bill of exceptions cannot be filed after the term at which the cause 
was tried, unless by consent. Sutter v. Streit, 157. 

A finding of facts is regarded as part of the record proper, and no bill 
of exceptions is necessary to preserve it. Ib. 
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BILL OF EXCEPTIONS—( Continued.) 

4. A court has no authority to give a party time until the next term to 
file a bill of exceptions, without the consent of both parties entered of 
record. State v. McO’Blenis, 272. 

5. Judgment affirmed, because no exceptions were saved. Lemp v. Pfund, 
114; Heath v. Wathier, 169; Southerland v. Warner’s Adm’r, 512; 
Sickles v. Abbott. 443. 

6. A bill of exceptions cannot be allowed and signed at a term subsequent 
to that at which the trial is had, without the consent and against the 
objections of the opposite party. Farrar v. Finney, 569. 

7. The respondent, or defendant in error, is not precluded from moving 
to strike out a bill of exceptions allowed and filed out of time, by the 
fact that he may have filed his joinder in error. Ib. 


BILLS OF EXCHANGE. 
See Promissory Nores. 

1. It is competent for one partner to waive the necessity of demand and 
notice upon a bill drawn in the course of the partnership business, with- 
out special authority for that purpose. Farmers’ & Merchants’ Bank 
v. Lonergan’s Ex’r, 46. 

BOATS AND VESSELS. 

1. Under the act concerning boats and vessels, (R. C. 1845,) there is no 
lien upon a steamboat for the use of a private wharf-boat placed at the 
St. Louis levee. This is not a demand for wharfage within the mean- 
ing of the act, when wharfage is still required to be paid to the city. 
Bessie v. Steamboat Shenandoah, 18. 

2. Ina suit against a boat begun before a justice, the account filed stated 
that the demand was for services as “fireman.”’ Held, this sufficiently 
showed that the demand was for services done on board the boat, and so 
a lien under the act. Jones v. Steamboat Morrisett, 142. 

3. In a suit against a boat begun before a justice, a statement in the ac- 
count filed that the demand is.for services as “‘ deck hand”? sufficiently 
shows that it is a lien. Williams v. Steamboat Morrisett, 144. 


BOND. 
See Detivery Bonn, REcoGNIZANCE, JUDGMENT. 

1. The security in a curator’s bond in force at the date of his final settle- 
ment, is prima facie liable for the amount thereby shown to be in his 
hands, although received before the bond was given. To render the 
security in a former bond liable, it must be shown that the money was 
converted during the period covered by that bond. The State v. Paul’s 
Exec’r, 51. 

2. Under the practice act of 1849, a bond with a collateral condition may 
be assigned, so as to enable the assignee to sue inhis own name. Wa- 
terman v. Frank, 108. 

BOUNDARIES. 
See ConvEYANCE, EVIDENCE. 
i. Where the confirmee of a Spanish concession accepts a survey calling 
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BOUNDARIES—( Continued.) 
for a street along the bank of the Mississippi river, in an incorporated 
town, as a boundary, he will not be entitled, as a riparian owner, to 
land subsequently formed by accretion, although his concession may 
have called for the river asa boundary. Smith v. City of St. Louis, 36. 


BUCHANAN COUNTY. 
1. Under the act to establish a probate court in Buchanan county, (Sess. 
Acts of 1851, p. 514,) an appeal may be taken in vacation within thirty 
days after judgment. Todd v. Gunn’s Adm’r, 306. 


BURYING THE POOR. 
See County. 


CARONDELET, TOWN OF. 

By act of the general assembly, approved February 13, 1833, the board 
of trustees of the town of Carondelet was authorized to sell and convey 
vacant or unoccupied lots to which the inhabitants had the legal or 
equitable title. The chairman of the board was authorized to exe- 
cute deeds for the lots thus sold. An ordinance of the town was pass- 
ed to carry this act into effect. Held: 

1. That the authority of the town, under this act, to convey a lot to which 
at the time it had the title, could not be disputed, on the ground that 
the lot was not vacant, by a party claiming under the town by title 
subsequent. The fact that there was a squatter upon the lot would 
not prevent it from being considered as vacant. Tigh v. Chouquette, 
233. 

2. That a deed executed by the chairman, in his own name, with the con- 
currence of the corporation, passed the title of the town. (Reilly v. 
Chouquette, 18 Mo. Rep. 220, affirmed.) Ib. 

CERTIFICATE. 
See GENERAL ASSEMBLY, DeEposiITION, Poticy oF INSURANCE. 

1. A certificate, signed by the speaker of the house of representatives and 
attested by the chief clerk, under the “act to fix the pay of the gene- 
ral assembly and their officers,”? approved February 20, 1835, (R. C. 
1845, p. 713,) is not conclusive upon the auditor of public accounts. 
He can inquire into the truth of the facts, or contest the legality of 
the conclusion, stated by the speaker in the certificate granted by him 
to a member of the house. Morgan v. Buffington, 549. 

2. It is not within the constitutional power of the general assembly to 
make such a certificate conclusive upon the auditor of public accounts, 
or restrain the said auditor from an examination of the same, where 
the act of signing and issuing such certificate involves an infraction of 
the constitution. 1b. 


CHANCERY. 
See Equity. 


CHARTER. 
See LIcENSE. 
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CHARTER—( Continsed. ) 

1. Where a corporation has implied power to receive notes in the regular 
course of its business, although expressly prohibited from exercising 
any banking privileges, a note assigned to the corporation will be pre- 
sumed to have been taken in accordance with the charter, until the 
contrary is made to appear by the party setting up the illegality of the 
transaction as a defence, Hart v. Missourt State Mutual Fire and 


Marine Insurance Co., 91. 
CHOSE IN ACTION. 
1. The equity of a subsequent assignee of a chose in action, who first gives- 


notice to the debtor, is superior to that of a prior assignee. Murdoch § 
Dickson v. Finney, 138. 


CITATION. 

1. A notice given by the administrator of the deceased partner to the sur- 
viving partner, to the effect that, unless such surviving partner gives 
the bond required by the 50th and 5tst sections of the 1st article of the 
administration act, (R. C. 1845, p. 70,) he, the administrator, will move 
the county court for an order to take possession of the partnership ef- 
fects, is a sufficient citation within the 53d section of said article. 
James & Jewett v. Dizon, 538. 


€LERICAL ERROR. 

1. A recognizance for an appeal from a justice of the peace described the 
defendant as plaintiff, and the plaintiff as defendant. Held, this might 
be treated as a clerical error, the transcript accompanying the recog- 
nizance correctly describing the relation of the parties to the suit. 
Halsall v. Meier, 136. 

2. A manifest clerical error in the record making it appear that the appeal 
was taken before judgment, is no ground for dismissing the appeal, the 
bond showing that the appeal was taken within the time allowed by 
law. Todd v. Gunn’s Adm’r, 306. 


CLERK. 
See Practice, ADMINISTRATION. 


COMMISSIONER. 

1. Pending an appeal in the supreme court, the court below has no power 
to order that the parties pay in equal parts the hire of a clerk employed 
by a commissioner to whom the cause was referred to take an account, 
and that, in default of such payment, execution issue in favor of the 
commissioner. Carroll v. Hardy, 66. 


COMPENSATION. 

1. Where a corporation formed under the act of the general assembly of 
February 27, 1851, (Sess. Acts, 1851, p. 260,) with the consent of a 
county court, located a plank road over and upon a county road: held, 
that the corporation was liable for damage caused by making said road ; 
as by endangering, by excavations, the stability of houses along the 
line of said road. The grant by the legislature of the right of locat- 
ing a plank road, with the consent of the county court, on a county 
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COMPENSATION—( Continued.) 
road, does not exclude the idea that the owner of the soil over which 
the county road passes, should have compensation for any injury he 


may sustain by converting a county into a plank road. Williams v. 
Natural Bridge Plank Road Co., 580. 


CONDITION. 
See Poticy or INSURANCE. 

1. A condition annexed to a gift of a slave, that the donee shall have chil- 
dren born, is valid ; and upon failure of the condition, the slave will re- 
vert tothe donor. Halbert v. Halbert, 272. 

CONDITION PRECEDENT. 

1. A condition in a fire policy that the insured shall, after a loss, procure 
the certificate of the nearest magistrate or notary public as to its fair- 
ness, is a condition precedent to a recovery, and must be strictly com- 
plied with, unless there is either a waiver or an estoppel. A certifi- 
cate from any other than the nearest officer qualified to act is certainly 
not a compliance, when the nearest not only does not refuse to act at 
all in the matter, but actually gives a certificate different from that re- 
quired. Noonan v. Hartford Fire Insurance Co., 81. 

2. A condition annexed to a policy of insurance that the assured shall cause 
any previous or subsequent insurance to be endorsed on his policy, is a 
condition precedent, and is not satisfied by verbal notice to the insurer 
of such other insurance. Hutchinson v. Western Insurance Co., 97. 


CONFIRMATION. 
See Riparran Ricuts, Lanps anp Lanp TITLES. 


CONSIDERATION. 

See ConTracts. 

1. A note given for a patent that is void, by reason of its being useless, 
is without consideration. Joliff v. Collins, 338. 

2. After a sale of land has been completed by the execution of the deed, 
and the payment of the purchase money, any stipulation or engagement 
by the grantor, that the grantee should have certain articles of per- 
sonal property which were upon the land, are void as being without 
consideration; yet such engagements or declarations may be used as 
evidence tending to show the existence of a prior understanding or con- 
tract that those articles should pass to the grantee, which, when execu- 
ted by delivery of the same, confers title. Alexandex v. Lane, 536. 


CONSTABLE. 
See OFFICER. 

1. The securities in a constable’s bond are liable for his trespass in seiz- 
ing property exempt from execution. (State v. Moore, 19 Mo. Rep. 
affirmed.) State v. Farmer, 160. 

CONSTITUTIONAL LAW. 
See JUDGMENTS OF SISTER STATES. 

1. A certificate, signed by the speaker of the house of representatives, and 
attested by the chief clerk, under the “ act to fix the pay of the gen- 
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CONSTITUTIONAL LAW—( Continued.) 
eral assembly and their officers,”” approved February 20, 1835, (R. C. 
1845, p. 713,) is not conclusive upon the auditor cf public accounts. 
He can inquire into the truth of the facts, or contest the legality of the 
conclusion, stated by the speaker in the certificate granted by him to a 
member of the house. Morgan v. Buffington, 549. 

2. It is not within the constitutional power of the general assembly to 
make such a certificate conclusive upon the anditor of public accounts, 
or restrain the said auditor from an examination of the same, where the 
act of signing and issuing such certificate involves an infraction of the 
constitution. Ib. 

3. A member of the general assembly at the revising session of 1854-5, is 
not entitled to a per diem allowance during an adjournment of said 
assembly from March 5th to November 4th, 1855, such adjournment 
having been made with a view to a dispersion of the members, and 
their return to their homes, during the intermediate time. 1b. 


CONSTRUCTION. 
See Conveyance, Contract, Poticy or INSURANCE. 

1. A clause in restraint of alienation, in a deed containing apt words to 
pass an estate in fee, will be rejected, and the deed held to pass an 
absolute estate in fee to the grantee, and not merely a life estate, re- 
mainder to his heirs. McDowell v. Brown, 57. 


CONTINUANCE. 

1. When a case is called for trial, the court is not bound to wait fora 
party to prepare an affidavit for a continuance, it appearing that he had 
previously had an opportunity to prepare it. Myers v. Schneider, 77. 

2. The sickness of a witness residing in another state is no ground for 
a continuance, no efforts having been made to take his deposition. 
Hamiltons v. Moody, 79. 


CONTRACT. 

1. A., party of the one part, contracted in writing to sell to B. & C., par- 
ties of the other part, thirteen-sixteenths of a boat, in consideration of 
which, B. & C. agreed to pay a specified sum. A subsequent clause 
in the agreement provided that B. was to take an interest of nine-six- 
teenths, for which he was to give his own notes secured, and C. an in- 
terest of four-sixteenths, for which he was in like manner to give his 
notes. A. agreed to save B. & C. harmless from all liens and incum- 
brances upon the boat. Held, the contract was joint and not several, 
and after it was repudiated by B. could not be enforced against A. by 
C. Clark v. Cable, 223. 

2. Under the 6th section of the act concerning the poor, (R. C. 1845,) a 
party who voluntarily buries a poor person has no legal demand against 
the county. (Scort, J., dissenting.) Duval v. Laclede County, 396. 

3. The trustees of a school district are not personally liable on a note ex- 
ecuted by their predecessors in office, in their own names, to a teacher 
for services. Rogers v. Carver, 517. 
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CONTRACT—( Continued.) 
4. After a sale of land has been completed by the execution of the deed, 


and the payment of the purchase money, any stipulation or engage- 
ment by the grantor, that the grantee should have certain articles of 
personal property which were upon the land, are void as being without 
consideration; yet such engagements or declarations may be used as 
evidence tending to show the existence of a prior understanding or con- 
tract that those articles should pass to the grantee, which, when execu- 
ted by delivery of the same, confers title. Alexander v. Lane, 536. 


5. A promise to indemnify an officer for selling on execution, property 


claimed by the defendant in the execution to be exempt, by law, from 
seizure and sale on execution, is good, and that, too, although not in 
writing. (Scorr, J., dissenting: holding that the officer being pro- 
hibited by law from selling the furniture and bedding of the head of a 
family, any contract to indemnify and save the officer harmless from 
making such a sale is void.) McCartney v. Shepard, 573. 


CONVEYANCE. 
See Mortcace, Tax DEED, WILLS. 
1. A clause in restraint of alienation, in a deed containing apt words to 


pass an estate in fee, will be rejected, and the deed held to pass an ab- 
solute estate in fee to the grantee, and not merely a life estate, remain- 
der to his.heirs. McDowell v. Brown, 57. 


2. A condition annexed to a gift of a slave, that the donee shall have chil- 


dren born, is valid; and upon failure of the condition, the slave will re- 
vert to the donor. Halbert v. Halbert, 277. 


3. A deed conveyed a tract of twelve and one-sixth arpens of land, de- 


4. 


scribed as being in the south-east corner of a larger tract, bounded on 
the north by lands of E., R. and others, on the west by a street, and 
as being particularly laid down upon a plat on the deed. Upon the 
deed was a plat, showing the shape of the land sold, and the courses and 
lengths of its four sides. A tract of the size and shape indicated by 
the plat could be located in the south-west corner of the larger tract, 
so as to be bounded on the west by the street called for, and on the 
north by the land of E. R., but could not be thus located in the south- 
east corner. The grantee in the deed took possession, and laid out 
an addition in the south-west corner, and shortly afterwards reconveyed 
to the grantor six lots in the addition, which were near the south-west 
corner. Held, the call for the south-east corner might be rejected, and 


. the tract located by the remaining matter of description in the deed, 


taken in connection with the acts of the parties. Evans v. Greene, 
170. 

Upon a question of boundary, an inquiry as to the statements of a de- 
ceased surveyor in regard to the location of a corner, if admissible at 
all, must be made in such a shape as to elicit from the witness whether 
he ever heard the surveyor say at what point he fixed the corner, and 
not where it had been fixed at the instance of an interested party, nor 
where it would be fixed according to his interpretation of a deed. Ib. 
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CONVEY ANCE—( Continued.) 


By the act of the general assembly approved February 13, 1833, the 
board of trustees of the town of Carondelet was authorized to sell and 
convey vacant or unoccupied lots to which the inhabitants had the legal 
or equitable title. The chairman of the board was authorized to ex- 
ecute deeds for the lots thus sold. An ordinance of the town was pass- 
ed to carry this act into effect. Held: That the authority of the town, 
under this act, to convey a lot to which at the time it had the title, could 
not be disputed, on the ground that the lot was not vacant, by a party 
claiming under the town by title subsequent. The fact that there was 
a squatter upon the lot would not prevent it from being considered as 
vacant. Tigh v. Chouquette, 233. 


. That a deed executed by the chairman, in-his own name, with the con- 


currence of the corporation, passed the title of the town. Reilly v. 
Chouquette, 18 Mo. Rep. 220, affirmed.) Jb. 


. The death of the mortgagor does not extinguish or suspend a power of 


sale ina mortgage. Beattie v. Butler, 313. 

An innocent purchaser at a sale under a power in a recorded mortgage 
is not affected by an unrecorded agreement executed by the mortgagee 
at the date of the mortgage that the time of payment of the mortgage 
debt should be extended upon payment of interest. Ib. 

Possession by the mortgagor’s tenant is not notice to the purchaser of 
the unrecorded agreement. Ib. 

The failure of the proprietor of a town to record a plat of it, will not 
prevent the title from passing to a purchaser. The statute imposes no 
penalty on the vendee. Mason v. Piit, 391. 

A conveyance of a negro in the presence of the Spanish lieutenant gov- 
ernor of Louisiana, and authenticated by his signature, cannot be re- 
garded as an adjudication that such person was a slave. Charlotte v. 
Chouteau, 590. 


. Instruments of conveyance executed in the presence of a Spanish lieu- 


tenant governor, and deposited among the archives of the Spanish gov- 
ernment, are records of the Spanish government within § 13 of the * act 
concerning evidence,” (R. C. 1845, p. 469,) and copies of such *¢ ar- 
chives,”’ duly certified by the recorder in whose office they by law are 
deposited, are admissible in evidence. Ib. 


CORPORATION. 
See CARONDELET, TrusTEES oF ScHoou Districts. 


Where a corporation has implied power to receive notes in the regular 
course of its business, although expressly prohibited from exercising 
any banking privileges, a note assigned to the corporation will be pre- 
sumed to have been taken in accordance with the charter, until the con- 
trary is made to appear by the party setting up the illegality of the 
transaction as a defence. Hart v. Missouri State Mutual Fire & Ma- 
rine Insurance Co., 91. 

Where a corporation formed under the act of the general assembly of 
February 27, 1851, (Sess. Acts, 1851, p. 260,) with the consent of a 
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CORPORATION—( Continued.) 


county court, located a plank road over and upon a county road: held, 
that the corporation was liable for damage caused by making said 
road; as by endangering, by excavation, the stability of houses along 
the line of said road. The grant by the legislature of the right of lo- 
cating a plank road, with the consent of the county court, on a county 
road, does not exclude the idea that the owner of the soil over which 
the county road passes, should have compensation for any injury he 
may sustain by converting a county into a plank road. Williams v. 
Natural Bridge Plank Roud Co., 580. 


COSTS. 


i. 


Pending an appeal in the supreme court, the court below has no power 
to order that the partiés pay in equal parts the hire of a clerk employ- 
ed by a commissioner to whom the cause was referred to take an ac- 
count, and that, in default of such payment, execution issue in favor of 
the commissioner. Carroll v. Hardy, 66. 


. Judgment for costs is properly entered against the security in the bond 


of a non-resident plaintiff who is nonsuited. Hamilions v. Moody, 79. 


. In a partition suit, where the shares of some of the parties are set off, 


and the residue of the land is reported not susceptible of division, and 
sold, the costs of all the proceedings, including the costs of sale, must 
be equally taxed against all the parties. (Scorr, J., dissenting.) 
Cooper v. Garesche, 151. 


. No execution for costs can issue in a criminal case, while an appeal, 


with stay of proceedings, is pending. State v. McO’Blenis, 272. 


. Where several parties are jointly indicted, each party is only liable for 


his own costs. Ib. 
Judgment for costs in a criminal case cannot be remitted by pardon. 1b. 


. Where a plaintiff, in a petition under the practice act of 1849, not only 


prays damages for the breach of a contract, but also the cancellation 
of a note given under the contract, and has judgment upon both pray- 
ers, it is error to tax the costs against him, although the amount of 
damages recovered is below the jurisdiction of the court. The 12th 
section of the act concerning costs, (R. C. 1845,) does not apply in 
such acase. (Scott, J., dissenting, holding that the costs were prop- 
erly taxed against the plaintiff, because the petition showed no ground 
for the equitable relief sought and obtained ; and because the judgment 
for the cancellation and delivery up of the note was entered in pursu- 
ance of an agreement between the parties, by which the judgment of 
the court, upon the prayer of the cancellation of the note, was made to 
depend upon the verdict of the jury upon the claim for damages for 
the breach of the contract.) Stewart v. See, 513 ; Skinner v. See, 517. 


COUNTY. 
See BucHANAN County, 12, 13. 


1. 


Under the 6th section of the act concerning the poor, (R. C. 1845,) a 
party who voluntarily buries a poor person has no legal demand against 
the county. (Scorr, J., dissenting.) Duval v. Laclede County, 396. 
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COUNTY COURT. 
See ADMINISTRATION, CITATION. 
1. A county or probate court has jurisdiction of a demand against the es- 


tate of a decedent, founded upon a bond with a collateral condition. 
State v. Paul’s Exec’r, 51. 


2. An appeal lies from the order of a county or probate court approving 


au administrator’s sale of real estate. Wilson v. Brown, 414. 


CREDITOR. 
See APPLICATION OF PAYMENTS. 
1. Under the 5th section of the act concerning fraudulent conveyances, (R. 


C. 1845,) the administrator of a party who has been in possession of 
personal property five years under a loan, cannot, as representing cred- 
itors of his intestate, impeach the title of the lender. Criddle’s Adm’r 
v. Criddle, 522. 


CRIMES AND PUNISHMENTS. 
See INDICTMENT, PracTICE IN CRIMINAL CASES. 
1. 


The supreme court will not interfere with the discretion exercised by 
juries in assessing punishment within the limit of the law, unless it has 
been manifestly abused. State v. Bean, 269. 


. Intoxication is no justification or extenuation of a homicide. State v. 


Harlow, 446. 


. Partial insanity is no excuse for a crime, if the defendant was capable 


of distinguishing between right and wrong, in regard to the act charged 
to be criminal. State v. Huting, 464. 

A party charged with murder, who admits the killing, and relies upon 
the defence of insanity, must make it out to the satisfaction of the jury. 
and is not entitled to the benefit of a reasonable doubt as to his sanity, 
Ib. 


. On the trial of two persons jointly indicted for aiding and abetting a 


murder, an instruction to the jury that “if the defendants or either of 
them were present, &c., they must convict,’ will not be supposed to 
have misled them. State v. Taylor & Gist, 477. 


. If, in an indictment for aiding and abetting a murder, a venue is laid to _ 


the murder itself, and it is stated that the defendants were then present, 
aiding and abetting, &c., this is sufficient. 1b. 


DAMAGES. 
See RecourpMENT, COMPENSATION. 
1. In a suit upon a forfeited delivery bond, given by the claimants of prop- 


erty seized under execution against another, the defendants cannot be 
permitted to show in mitigation of damages that the property belonged 
tothem. Waterman v. Frank, 108. 


2. In an action of trespass for selling property of the plaintiff under ex- 





ecution against another, the measure of damages, in the absence of 
any aggravating circumstances, is the value of the property at the time 
of the trespuss and interest to the trial. Walker v. Borland, 289; 
Funk v. Dillon, 294. 
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DAMAGES—( Continued. ) 


3. The supreme court will not reverse for excessive damages, unless they 
are so exorbitant as at first blush to show malice or improper bias. 
Wells v. Sanger, 354. 

4. In an action for the breach of a contract to work for a specified time 
in California, in consideration of an outfit furnished, evidence of the 
value of the outfit is properly excluded, as it cannot affect the measure 
of damages. Craighead v. Wells, 404. 

5. In such an action, a witness may be permitted to state what wages he 
received in California, as bearing upon the question of the value of 
labor there. Jb. 


DEBTOR. 
See APPLICATION OF PAYMENTS. 


DECEIT. 
See Fravup. 


DEED. 

See Conveyanct, SHERIFF’s DFED. 

DEED OF TRUST. 

1. A court of equity will not, unless under special circumstances, compel 
the holder of a prior deed of trust on real estate, which is past due, 
to permit the holder of a second deed of trust not yet due to redeem 
and take an assignment. How v. Graham, 164. 

DELIVERY BOND. 

1. A delivery bond given fer property seized under execution does not 
take away the trial of the right of property when a claim is interposed» 
nor the power of the plaintiff, by giving a bond of indemnity, to com- 
pel the officer to sell, notwithstanding a verdict for the claimant. Wa- 
terman v. Frenk, 108. 

2. A delivery bond, although given by a party other than the defendant in 
the execution, and made payable to the officer instead of the plaintiff, 
is good as a common law bond, although, not being in conformity with 
the statute, it would not authorize the summary statutory proceedings. 
Ib. 

In a suit upon a forfeited delivery bond, given by the claimants of prop- 

erty seized under execution against another, the defendants cannot be 

permitted to show in mitigation of damages that the property belonged 
to them. Jb. 

4. Goods were levied on by the sheriff under execution, and advertised to 
be soid. On the day of the sale, by agreement of the parties, a bond 
was executed by the defendant in the execution for the delivery of the 
goods at a future day. Held, this was not a statutory bond under the 
31st section of the act concerning “ Executions,” (R. C. 1845,) and 
could not be enforced as such by a summary proceeding on motion. 
Selmes v. Smith, 526. 


DEMURRER. 
1. A statementin a petition that the record upon which the suit is found- 


wo 
e 




















INDEX. 621 


DEMURRER—( Continued.) 
is filed with it, does not make the record a part of the petition, so that 
it can be noticed on demurrer. Hall v. Harrison, 227. 

2. It is no ground of demurrer to a petition in an attachment suit upon a 
note before maturity, that it states the note to be “ due,” or that it fails 
to refer to the law, or state the existence of the facts which authorize 
an attachment under such circumstances. It is sufficient that the aff- 
davit sets forth facts which, under the statute, constitute a cause. 
Kritzer v. Smith, 296. 

DEPOSITION. 
See EvipENCE. 

1. A party’s deposition, taken in a suit between different parties, may be 
read in evidence against him as an admission. But the rule is, that 
the whole deposition must be read; though a failure in this respect is 
no ground for the reversal of a judgment, where it can be seen that 
the party has not been prejudiced. Kritzer v. Smith, 296. 

2. A certificate to a deposition that it was reduced to writing in the pre« 
sence of the witness, and subscribed in the presence of the officer, is 
sufficient, although it omits to state that it was reduced to writing in 
the presence of the officer. Joliffe v. Collins, 338. 

DESCRIPTION. 
See SHerirr’s DEED. 


DEVISE. 
See WILL. 


DISCHARGE OF PRISONER. 
See Practice IN CRIMINAL CASEs. 


DISCRETION. 
See SupreME Court. 

1. It is within the discretion of a court, at the close of the evidence ina 
criminal case, to limit the time to be occupied by the defendant’s coun- 
sel in addressing the jury; and the supreme court will not interfere 
unless the discretion has been manifestly abused. (Scorr, J., dissent- 
ing, holding that the time could not be limited in advance.) State v. 
Page, 257. 

DONATIO CAUSA MORTIS. 
See Promissory Notes, 
DOWER. 

1. The right of a widow to two hundred dollars’ worth of property under 
sections 30, 31 and 32, of article 2, of the administration law of 1845, 
(see R. S. 1845, p. 77,) is absolute and vests immediately upon the 
death of her husband ; and in case the personal property belonging to 
the estate of the husband is converted into money, and the widow dies 
without receiving her portion of $200, her administrator will be enti- 
tled to receive such money, against creditors of her husband’s estate. 
Hastings v. Myers’? Adm’r, 519. 

2. Where, in such a case, there has been no administration upon the 

40—voL. XXI. 
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DOWER—( Continued.) 


widow’s estate, it would be error to order the money to be paid to 
the children of such widow, as her representatives, or to their guardian 
for them. The widow’s estate should be distributed through her ad- 
ministrator. Jb. 

Under an election made by a widow, under the 3d and 6th sections of 
the dower act (R. C. 1845, p. 430) to take “one half of the real and 
personal estate belonging to the (her) husband at the time of his death, 
absolutely :” held that she can take no interest in any property con- 
veyed away by the husband in his lifetime. If she have not relinquish- 
ed her dower in real estate conveyed away by her husband during his 
lifetime, she must claim her dower under the Ist section of the dower 
act. Hornsey v. Casey, 545. 

Quere, whether an election made by a widow to take under the 3d sec- 
tion of the dower act, will operate as a bar to dower under the 1st 
section of the same act. Jb. 


EASEMENT. 


The ownership of the soil under a public highway belongs to the ad- 
joining proprietor, the public having a mere right of way, or ease- 
ment, over the same. Williams v. Natural Bridge Plank Road Co., 
580. 


EJECTMENT. 


It is no objection to a judgment for the plaintiff in an ejectment suit, 
that the trial proceeded after the marriage of a female defendant with- 
out making her husband a party, he not having applied to be made a 
party. Evans v. Greene, 170. 


. Where, in an action brought by A. against B. and C. for the possession 


of land—A. claiming as purchaser under an execution sale against B.— 
C., one of the defendants, sets up a title under a deed from B. prior to 
the sheriffs deed to A., and it is found by the court that the said deed 
from B. to C. is fraudulent and void as against A., thus negativing the 
only defence set up by C.: held, that A. is entitled to judgment against 
C. as well as against B., and that, too, although he may have offered no 
evidence of title in B. under whom both A. and C. claimed. Marr v. 
McIntosh, 541. 


ELECTION. 
See Dower. 
ENUREMENT. 
See Huspanp AND Wire; Lanps AnD Lanp TITLES, 4. 


EQUITY. 
See INJUNCTION. 


Bill in chancery for the settlement of a partnership account extending 
through two partnerships. Decree reversed, because after an interloc- 
utory decree finding a settlement of the first partnership, the bill was 
dismissed without any apparent cause, when the second partnership 
remained to be adjusted. Boyle v. Hardy, 60. 
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EQUITY—( Conttnued.) 
2. The answer to a bill for a general account of two partnerships set up 


4, 


5. 


an account stated and settled as to the first partnership, to which there 
was a general replication. Upon a hearing, there was an interlocutory 
decree finding a settlement as stated in the answer. The case was 
reversed because the complainant was not afterwards allowed to amend 
his bill, so as to surcharge and falsify the settlement. Boyle v. Har- 
dy, 62. 


. A court of equity will not, unless under special circumstances, compel 


the holder of a prior deed of trust on real estate, which is past due, 
to permit the holder of a second deed of trust not yet due to redeem 
and take an assignment. How v. Graham, 164. 

A boat was seized by attachment in a suit against the owner. S., the 
master of the boat, who had no other interest in it, executed a bond, 
with L. as surety, conditioned for the forthcoming of the boat. The 
boat was subsequently sold, and C. became part owner. L. was about 
to deliver up the boat, when C. gave him a bond of indemnity. C. af- 
terwards paid the indemnity to L., and took an assignment of his re~ 
course against S. In a suit brought by C. in the name of L. against S.. 
to recover the amount thus paid: held, that he could not recover. 
Labeaume v. Sweeney, 166. 

It is no ground for enjoining a sale by the city of St. Louis of land 
previously purchased by her at a tax sale, that the first sale passed no 
title by reason of non-compliance with the pre-requisites of the law. 
St. Louis v. Goode, 216. 


ESCROW. 
See Promissory Notes. 


ESTOPPEL. 
1. 





Where the confirmee of a Spanish concession accepts a survey calling 
for a street along the bank of the Mississippi river, in an incorporated 
town, as a boundary, he will not be entitled, as a riparian owner, to 
land subsequently formed by accretion, although his concession may 
have called for the river asa boundary. Smith v. City of St. Louis, 36. 
A deed conveyed a tract of twelve and one-sixth arpens of land, de- 
scribed as being in the south-east corner of a larger tract, bounded on 
the north by lands of E., R. and others, on the west by a street, and 
as being particularly laid down upon a plat on the deed. Upon the 
deed was a plat, showing the shape of the land sold, and the courses and 
lengths of its four sides. A tract of the size and shape indicated by 
the plat could be located in the south-west corner of the larger tract, 
so as to be bounded on the west by the street called for, and on the 
north by the land of E. R., but could not be thus located: in the south- 
east corner. The grantee in the deed took possession, and laid out 
an addition in the south-west corner, and shortly afterwards reconveyed 
to the grantor six lots in the addition, which were near the south-west 
corner. Held, the call for the south-east corner might be rejected, and. 
the tract located by the remaining matter of description in the deed, 
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ESTOPPEL—( Continued.) 


taken in connection with the acts of the parties. Evans v. Greene, 
170. 


EVIDENCE. 


See Vartance; Lanps AND Lanp TiTLes, 6; JupGMentTs or SIsTER 


1. 


10. 


Srares; New Trrat; Crim < anp PUNISHMENTS, 4. 

The burden of proof is on the party seeking to subject a railroad com- 
pany to liability as garnishee in a suit against a contractor, to show 
facts which would have enabled the contractor himself to maintain a 
suit against the company. Reagan v. Pacific Railroad, 30. 


. It is error to admit evidence of the contents of books in the possession 


of the adverse party, no notice having been given to produce them. 
Farmers’ & Merchants’ Bank of Memphis v. Lonergan’s Exec’r, 46. 

It is no reason for excluding an account offered in evidence that it va- 
ries in some particulars from the one filed in the cause. Murdoch § 
Dickson v. Finney, 138. 

Upon a question of boundary, an inquiry as to the statements of a de- 
ceased surveyor in regard to the location of a corner, if admissible at 
all, must be made in such a shape as to elicit from the witness whether 
he ever heard the surveyor say at what point he fixed the corner, and 
not where it had been fixed at the instance of an interested party, nor 
where it would be fixed according to his interpretation of a deed. 
Evans v. Greene, 170. 


. It seems that the affidavits before the board of commissioners, and re- 


corder of land titles, although not evidence of the fact of inhabitation, 
cultivation or possession prior to December 20, 1803, might be com- 
petent evidence for some purposes. At all events, a case will not be 
reversed, because, after they were read in evidence without objection, 
they were not, at the close of the case, withdrawn from the jury by 
instruction. St. Louts v. Toney, 243. 


. An official survey of a claim confirmed by the act of July 4, 1836, may 


be used as evidence of the locality and extent of the same claim con- 
firmed by the act of June 13, 1812. Ib. 


. Under the practice act of 1849, the wife is a competent witness to sup- 


port the title of a bailee of her husband, in an action in the nature of 
trover against the bailee, to which the husband is not a party. Funk 
v. Dillon, 294. 

A party’s.deposition taken in a suit between different parties, may be 
read in evideuce against him as an admission. But the rule is, that the 
whole deposition must be read; though a failure in this respect is no 
ground for the reversal of a judgment, where it can be seen that the 
party has not been prejudiced. Kritzer v. Smith, 296. 

The reading of a portion of a defendant’s answer by the plaintiff as evi- 
dence, the answer being a pleading in the cause, and read as such, gives 
the defendant no right to use any other parts of the answer as evidence 
for himself. Gunn’s Adwr v. Tod:/, 303. 

A court cannot direct a verdict for one of two defendants, for the pur- 
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EVIDENCE—( Continued. ) 


11. 


12. 


13 


14 


e 


15. 


16. 


17 


18. 


19 


20. 


21. 


22. 


24. 


pose ‘of enabling his co-defendant to introduce him as a witness, ‘if 
there is any evidence at all against him. Hood v. Mathews, 308. 

It is too late to make the application after the evidence and arguments 
on both sides are closed, when it is altogether within the discretion of 
the court whether the case shall be opened for the admission of fure 
ther evidence. Jb. 

It is no abuse of the discretion of a court to allow a plaintiff, after the 
argument is commenced, to recall a witness to supply an unintentional 
omission. 16. 

A case will not be reversed for the admission of evidence objected to, 
unless an exception is saved, nor for the admission of irrelevant evi- 
dence unless it was calculated to prejudice or mislead the jury. Craig- 
head v. Wells, 404. 

In an action for the breach of a contract to work for a specified time 
in California, in consideration of an outfit furnished, evidence of the 
value of the outfit is properly excluded, as it cannot affect the measure 
of damages. Ib. 

In such an action, a witness may be permitted to state what wages he 
received in California, as bearing upon the question of the value of 
labor there. Jb. 

A party’s own acts and declarations are no evidence of his agency 
against the party for whom he assumes to act as principal. Jb. 
Rebutting evidence is that which directly impeaches or weakens that 
offered by the opposite party, and not that which is merely cumulative, 
or the proof of the same things already proved by another witness. 
Ib. 

A protest of a non-negotiable note, being unauthorized, cannot be used 
as evidence. Williams v. Smith, 419. 

An erased endorsement on the back of a note is no evidence of a trans- 
fer. Ib. 

The purchaser at a tax sale of several tracts, separately sold and bid 
off, is entitled to a deed from the register reciting the fact that thay 
were so sold and purchased. State v. Richardson, 420. 

But it is not necessary that the deed should recite that the register, 
upon due examination, is satisfied that all the requisites of the law have 
been complied with, as the execution of the deed furnishes as good evi- 
dence that he is so satisfied as would a recital. Jb. 

The sale bill made out and sworn to by the clerk at an administration 
sale, though prima facie, is not conclusive evidence, in a controversy 
between two parties claiming to have purchased the same property at 
the sale. Talbot’s Exec’r v. Mearns, 427. 


. The declarations of a party, while in possession of personal property, 


against his title are admissible evidence against a party claiming under 
him. Cavin v. Smith, 444; Burgess v. Quimby, 508. 

The declarations of a party in possession of personal property against 
his title are admissible ; but declarations by him on other occasions, in 
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EVIDENCE—( Continued.) 


25. 


26. 


‘97. 


support of his title, are not admissible even in rebuttal. Criddle’s Ad- 
ministrator v. Criddle, 522. 

Judgment affirmed because an instruction given was warranted by the 
evidence. Morse v. Maddox, 524. 

Where a record is offered in evidence, to show the fact that there is a 
judgment, the object being to support an execution under such judgment, 
it is not necessary that the entire record should be offered and read in 
evidence. A transcript of so much of the record as will show the ex- 
istence of the judgment under which the execution issued, may, in such 
cases, be received in evidence. Lee's Adm’x vy. Lee, 531. 

After a sale of land has been completed by the execution of the deed, 
and the payment of the purchase money, any stipulation or engage- 
ment by the grantor, that the grantee should have certain articles of 
personal property which were upon the land, are void as being withaut 
consideration; yet such engagements or declarations may be used as 
evidence tending to show the existence of a prior understanding or con- 
tract that those articles should pass to the grantee, which, when execu- 
ted by delivery of the same, confers title. Alexander v. Lane, 536. 


28. Where general objections only are made to the reception of transcripts 


of judgments, &c., in evidence, the party objecting giving no reason 
for the alleged incompetency, and making no specific objection: held, 
that the evidence offered should be received. The supreme court will 
not search through a long record or through any other instrument of- 
fered in evidence, to see if, possibly, there may not be some objection 
to its admission which might have been well taken. McCartney v. 
Shepard, 573. 


29. Instruments of conveyance executed in the presence of a Spanish lieu- 


tenant governor, and deposited among the archives of the Spanish gov- 
ernment, are records of the Spanish government within § 13 of the * act 
concerning evidence,”? (R. C. 1845, p. 469,) and copies of such * ar- 
chives,”? duly certified by the recorder in whose office they by law are 
deposited, are admissible in evidence. Charlotte v. Chouteau, 590. 


EXECUTION. 
See Costs. 
1. The plaintiff in an execution under which property belonging to a party 


other than the defendant has been levied upon and sold by the United 
States marshal, cannot recover from the marshal or his securities the 
proceeds of the sale. Nor does it make any difference that the plaintiff 
executed a bond of indemnity to the marshal before selling, where the 
law does not make it imperative upon him to sell upon receiving the 
bond. Heath v. Daggett, 69. 


2. The judgment of an inferior court, affirmed in the supreme court, is a 





subsisting valid judgment in the court where it was originally render- 
ed, and may be carried into execution accordingly. (Meyer v. Camp- 
bell, 12 Mo. Rep. 602. Wilburn v. Hall, 17 Mo. Rep. 471, affirmed.) 
Walter v. Tabor, 75. 
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EXECUTION—( Continued. ) 


3. 


Z. 


10. 


11. 


12. 


13. 


A delivery bond given for property seized under execution does not 
take away the trial of the right of property when a claim is interposed, 
nor the power of the plaintiff, by giving a bond of indemnity, to com- 
pel the officer to sell, notwithstanding a verdict for the claimant. Wa- 
terman v. Frank, 108. 


. A delivery bond, although given by a party other than the defendant in 


the execution, and made payable to the officer instead of the plaintiff, 
is good as a common law bond, although, not being in conformity with 
the statute, it would not authorize the summary statutory proceedings. 
Jb. 


. Under the first section of the amendatory act of 1847, concerning ex- 


ecutions, every head of a family may hold property to the amount of 
$150, exempt from execution, whether he owns any of the property 
mentioned in the first and second subdivisions of the eleventh section 
of the act of 1845 or not. State v. Farmer, 160. 


. The securities in a constable’s bond are liable for his trespass in seizing 


property exempt from execution. (State v. Moore, 19 Mo. Rep. affirm- 
ed.) Ib. 

No execution for costs can issue in a criminal case, while an appeal, 
with stay of proceedings, is pending. State v. McO’Blenis, 272. 


. Upon a general judgment in an attachment suit, it is error to award a 


special execution against the property attached. Kritzer v. Smith, 296. 


. The provision in the practice act of 1849, that after the lapse of five 


years from the entry of judgment, an execution may be issued only 
by leave of the court on motion, with notice to the adverse party, ap- 
plies to judgments rendered before the passage of the act, as well as 
subsequently. Bolton v. Lansdown, 399. 

It applies where an execution was sued out within five years, if five 
years have since elapsed. Ib. 

A. sued B. for causing to be sold under an execution against A. certain 
property selected and claimed by A. as exempt from execution under 
the act of February 6, 1847, (see ‘Sess. Acts, 1847, p. 52). Held that 
it is no defence to this action that A., at the time of the levy and sale, 
had other property, not specifically exempt from execution, more than 
sufficient to pay the debt, which he concealed frem the officer, so as to 
keep it out of the reach of the execution. Megehe v. Draper, 510. 
Where a record is offered in evidence, to show the fact that there is a 
judgment, the object being to support an execution under such judg- 
ment, it is not necessary that the entire record should be offered and 
read in evidence. A transcript of so much of the record as will show 
the existence of the judgment under which the execution issued, may, 
in such cases, be received in evidence. Lee’s Adm’x v. Lee, 531. 

A promise to indemnify an officer for selling on execution, property 
claimed by the defendant in the execution, to be exempt, by law, from 
seizure and sale on execution, is good, and that, too, although not in 
writing. (Scott, J., dissenting: holding that the officer being pro- 











EXECTION—( Continued.) 
hibited by law from selling the furniture and bedding of the head of 2 
family, any contract to indemnify and save the officer harmless, from 
making such a sale, is void.) McCartney v. Shepard, 573. 


FACTOR. 

1. A factor has a lien fora general balance even upon goods consigned 
to him for a special purpose, if received in the usual course of busi- 
ness, without notice of the intended application. Archer v. McMechan, 
43. 

FINDING OF FACTS. 

1. A finding of facts which does not cover all the matters put in issue by 
the pleadings, is insufficient, and isa ground of reversal. Downing v. 
Bourlter, 149. 

A finding must state facts, not the evidence. Sutter v. Streit, 158. 

. A finding of facts is regarded as part of the record proper, and no bill 

of exceptions is necessary to preserve it. Ib. 

4. A judgment for the plaintiff will not be reversed for an insufficient find- 
ing of the facts, if the matters set up in the answer constitute no de- 
fence. Henderson’s Adm’r v. Henderson, 379. 

5. Judgment reversed for an insufficient finding of the facts. Major v. 
Harrison, 441. 

6. Judgment reversed for want of a finding of the facts. Derrick v. Jew- 
ett, 444. 


FINE. 
1, A joint fine assessed against several parties jointly indicted, is errone- 
ous. A separate fine should be assessed against each. State v. Berry, 
504. 


FORCIBLE ENTRY AND DETAINER. 

1. Where a circuit court, to which an action of forcible entry and detainer 
has been taken by certiorari from a justice of the peace, orders a bond 
to be given “in addition to” the one originally taken, such additional 
bond does not supersede the original one. (Scott, J., dissenting.) 
Walter v. McSherry, 76. 


FRAUD. 
See Execution, 11. 

1. In order to make a representation a ground for an action of deceit or 
fraud, it must have been known to be false, and have been made with 
intent to deceive. Joliffe v. Collins, 338. 

@. An action cannot be maintained on a note obtained by fraudulent rep- 
resentations. Brown v. North, 528. 

FRAUDULENT CONVEYANCE. 

1. Under the 5th section of the act concerning fraudulent conveyances, (R. 
C. 1845,) the administrator of a party who has been in possession of 
personal property five years under a loan, cannot, as representing cred- 
itors of his intestate, impeach the title of the lender. Créddle’s Adm’r 
v. Criddle, 522. 
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FRAUDULENT CONVEYANCE—( Continued.) 

2. Where, in an action brought by A. against B. and C. for the possession 
of land—A. claiming as purchaser under an execution sale against B.— 
C., one of the defendants, sets up a title under a deed from B. prior to 
the sheriff’s deed to A., and it is found by the court that the said deed 
from B. to C. is fraudulent and void as against A., thus negativing the 
only defence set up by C.: held, that A. is entitled to judgment against 
C. as well as against B., and that, too, although he may have offered no 
evidence of title in B. under whom both A. and C. claimed. Merr v. 
McIntosh, 541. 


FREEDOM. 
See SLAVERY. 


GARNISHMENT. 
See ATTACHMENT. 
1. The burden of proof is on the party seeking to subject a railroad coms 
pany to liability as garnishee in a suit against a contractor, to show 
facts which would have enabled the contractor himself to maintain a 
suit against the company. Reagan v. Pacific Railroad, 30. 


GENERAL ASSEMBLY. 

1. A certificate, signed by the speaker of the house of representatives, and 
attested by the chief clerk, under the “act to fix the pay of the gen- 
eral assembly and their officers,” approved February 20, 1835, (R. C. 
1845, p. 713,) is not conclusive upon the auditor of public accounts. 
He can inquire into the truth of the facts, or contest the legality of the 
conclusion, stated by the speaker in the certificate granted by him toa 
member of the house. Morgan v. Buffington, 549. 

2. It is not within the constitutional power of the general assembly to 
make such a certificate conclusive upon the anditor of public accounts, 
or restrain the said auditor from an examination of the same, where the 
act of signing and issuing such certificate involves an infraction of the 
constitution. Ib. 

3. A member of the general assembly at the revising session of 1854-5, is 
not entitled to a per diem allowance during an adjournment of said 
assembly from March 5th to November 4th, 1855, such adjournment 
having been made with a view to a dispersion of the members, and 
their return to their homes, during the intermediate time. 1b. 

GUARANTY. 

1. A statement, in a letter to a party sought to be retained as clerk of a 
boat then building, that the boat was expected out ata specified time, 
cannot be construed into a guaranty that she should be out at the time 
named, so as to enable the party to recover as for his services from 
that date. Johnson v. McCune, 211. 


HIGHWAY. 
1. The ownership of the soil under a public highway, belongs to the ad- 
joining proprietor; the public having a mere right of way, or easement, 
over the same. Williams v. Natural Bridge Plank Road Co., 580. 
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HUSBAND AND WIFE. 
1. Where a deed for the wife’s estate in land, executed by husband and 


wife during the wife’s minority, is avoided by a second deed executed 
after the wife’s majority, a title acquired by the grantee in the first 
deed, by adverse possession, to other interests than those conveyed by 
that deed, does not enure to the benefit of the wife or her grantee in the 
second deed. (Norcum v. Gaty, 19 Mo. Rep. affirmed.) Norcum v. 
Sheahan, 25. 


2. A deed for the wife’s land, executed by husband and wife during her 


minority, so far as it operates upon her estate, may be avoided by a 
second deed executed by husband and wife after her majority. b. 


ILLEGALITY. 
See CorporaTion, CHARTER. 


INDICTMENT. 
See Crimes AND PUNISHMENTS. 


1. 


7 


9. 


10. 


Under the second section of the act concerning “ lotteries,’ (R. C. 
1845,) an indictment which charges the defendant with selling “ tick- 
ets in a device in the nature of a lottery, called a raffle,” is sufficient. 
It is not necessary that the words “lottery ticket?’ should be used. 
State v. Kennon, 262; State v. Woodward, 265. 


. The supreme court will not interfere with the discretion exercised by 


an inferior court in quashing one or more bad counts in an indict- 
ment, although it would not have been bound to quash. In this state, 
the practice of quashing bad counts and allowing good ones to stand, 
is permitted. State v. Woodward, 265. 

The statute does not require the name of a prosecutor to be endorsed 
on an indictment for keeping a bawdy house. State v. Bean, 267. 
A general verdict upon an indictment containing several counts is good, 
if the punishment assessed does not exceed what may be imposed for 
the offence charged in any good count. State v. Bean, 269. 

The supreme court will not, in any case, reverse a judgment of convic- 
tion for an assault and battery, because the court below refused to 
quash the complaint. State v. Conrad, 271. 

On the trial of two persons jointly indicted for aiding and abetting a 
murder, an instruction to the jury that “if the defendants or etther of 
them were present, &c., they must convict,’ will not be supposed to 
have misled them. State v. Taylor & Gist, 477. 

If, in an indictment for aiding and abetting a murder, a venue is laid to 
the murder itself, and it is stated that the defendants were then present, 
aiding and abetting, &c., this is sufficient. 1b. 

In anindictment for felonious wounding, under the 38th section of the 
2d article of the act concerning crimes and punishments, (R. C. 1845,) 
no venue to the wounding is necessary, if there is a venue to the as- 
sauJt and stroke which caused it. State v. Freeman, 481. 

The omission of the word “ present” in the commencement of an in- 
dict ment, is not a valid objection to it. (Scott, J., dissenting.) Jb. 
An indictment framed upon the 38th section of the 2d article of the act 
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INDICTMENT—( Continued. ) 


11. 


12. 


13. 


14 


15. 


16 


concerning crimes and punishments, (R. C. 1845,) charged that the de- 
fendant did “on, &c., at the county of L., unlawfully and feloniously 
make an assault on one D. E., and did then and there feloniously strike 
him, the said D. E., with a large block of wood, being a dangerous 
weapon, whereby he, the said D. E., was maimed, wounded and dis- 
figured,” &c. Held, no venue to the maiming, wounding and disfigur- 
ing was necessary, there being a venue to the assault and stroke. State 
v. Bailey, 484. 

In an indictment under that section, a charge that the defendant “ un- 
lawfully and feloniously made an assault on one D. E., and feloniously 
struck him, the said D. E., with a large block of wood, &c., whereby 
the said D. E. was maimed, wounded and disfigured, and received great 
bodily harm,’ &c., contains a sufficient statement of the circumstances 
which would have made the offence murder or manslaughter, if death 
had ensued. (Jennings v. The State, 9 Mo. 852; Carrico v. The State, 
11 Mo. 579, and The State v. Magrath, 19 Mo. 678, affirmed.) Ib. 
Under the 38th section of the 2d article of the act concerning crimes 
and punishments, (R. C. 1845,) an indictment which charges that the 
defendant, “on, &c., at, &c., in and upon one D. L. unlawfully and 
feloniously an assault did make, and with a certain rock the said L. 
unlawfully and feloniously did then and there beat, bruise and wound, in 
and upon the head of him, said L., and did then and thcre bite off the 
thumb of him, said L., whereby he, the said L., was then and there 
greatly maimed, wounded and disfigured, and received great bodily 
harm, contrary,” &c., is good. (The State v. Bailey, ante, affirmed.) 
State v. Bohannon, 490. 

An indictment of several under the 38th section of the 2d article of the 
act concerning crimes and punishments, (R. C. 1845,) which charges 
that the assault was with a “ knife which they in their right hand then 
and there held,?? is bad. State v. Gray, 492. 

An indictment under the act concerning groceries and dram-shops, (R. 
C. 1845,) which charges the defendant with “selling one quart of 
liquor to be drank at the place of sale without a license,” is not sustain- 
ed by proof of selling half a pint without a license, the charge being 
of an offence as a grocer, and the proof being of an offence as a dram- 
shop keeper. State v. Weiss, 493. 

An indictment under the 34th section of the 8th article of the act con- 
cerning crimes and punishments, (R. C. 1845,) which charges the de- 
fendant with selling “an intoxicating liquor, to-wit: one quart of whis- 
ky, on Sunday,” ig sufficient, although it does not state in the words of 
the statute that it was a “ fermented or distilled liquor.” State v. Wil- 
liamson, 496. 

A court may say, as a matter of law, upon demurrer to a plea in abate 
ment to an indictment, that “ Owens D. Havely?? and “Owen D. Haver- 
ly”? are idem sonans. (Scott, J., dissenting, holding that it was a ques- 
tion of fact fora jury.) State v. Haverly, 498. 
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INDICTMENT—( Continued.) 
17. “ Blankenship” and “ Blackenship” held idem sonans as matter of law. 
(Scorr, J., dissenting. See State v. Haverly, ante.) State v. Blanken- 
ship, 504. 
18. An indictment under the 6th and 8th sections of article 8, of the act 
concerning crimes and punishments, (R. C. 1845,) which charges that 
the defendants “assembled and agreed,’? &c., is sufficient. State v. 
Berry, 504. 
19. A joint fine assessed against several parties jointly indicted, is errone- 
ous. A separate fine should be assessed against each. Ib. 
INFANCY. 
See HusBanp AND WIFE. 

1. Infancy is a good defence to an action for the breach of a contract to 
work in California in consideration of an outfit furnished, although 
there has been no offer to return the outfit. Craighead v. Wells, 404. 

INJUNCTION. 

1, It is no ground for enjoining a sale by the city of St. Louis of land pre- 
viously purchased by her at a tax sale, that the first sale passed no title 
by reason of non-compliance with the pre-requisites of the law. St. 
Louis v. Goode, 216. 

2. A purchaser of land who has sustained injury by the deceit of the ven- 
dor pending the negotiation, may either set up his damages by way of 
recoupment in an action for the price, or may afterwards sue for them 
in an independent action, at his option. Hall v. Clark, 415. 

3. But if he fails to recoup, he will not afterwards be entitled to an in- 
junction of a judgment for the price, pending a suit for the damages, on 
a mere allegation of the vendor’s insolvency. Ib. 

INSANITY. 

1. Partial insanity is no excuse for a crime, if the defendant was capable 
of distinguishing between right and wrong, in regard to the act charged 
to be criminal. State v. Huting, 464. 

2. A party charged with murder, who admits the killing, and relies upon 
the defence of insanity, must make it out to the satisfaction of the jury, 
and is not entitled to the benefit of a reasonable doubt as to his sanity. 
Ib. 

INSTRUCTION. 
See Tort, Trespass. 

1. The issue being, whether a party was “about fraudulently to conceal 
or dispose of his property or effects so as to hinder or delay his cred- 
itors,? an instruction that he must have deye some act to indicate 
the intent, was held properly refused, an instruction being given in the 
words of the statute. Kritzer v. Smith, 296. 

2. An instruction putting hypothetically to the jury facts of which there 
is no evidence, is erroneous. Craighead v. Wells, 404. 

3. On the trial of two persons jointly indicted for aiding and abetting a 

murder, an instruction to the jury that “if the defendants or either of 


INDEX. 








ee 
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INSTRUCTION—( Continued.) 
them were present, &c., they must convict,’? will not be supposed to 
have misled them. State v. Taylor §& Gist, 477. 
4. Judgment affirmed because an instruction given was warranted by the 
evidence. Morse v. Maddox, 524. 


INTEREST. 

1. A testator, in his will, devised specific land of an estimated value to 
each of his children, and directed that, upon final distribution, the devi- 
ses should be equalized, and the balance of his estate equally divided. 
Held, that, in equalizing the devises, the child who received land of the 
greatest estimated value, was not to be charged with interest upon the 
excess. Nelson v. Wyan, 347. 

In distributing an estate, interest is not to be charged upon advances 

ments. Ib. 

3. Although parties cannot prospectively agree that interest may bear in- 
terest, yet, after interest has accrued, it may be agreed that it shall bear 

interest. Gunn v. Head, 432. 


INSURANCE. 
See Poxicy or INSURANCE. 


INTERPLEA. 

1. The trustee in a deed of trust upon a stock of goods seized in an attach 
ment suit may interplead for the goods or their proceeds, although he 
has sold under the deed of trust since the sale under the attachment. 
Skinner v. Thompson, 15. 

INTOXICATION. 

1. Intoxication is no justification or extenuation of a homicide. State v. 

Harlow, 446. 


INVENTION. 
See Patent RIGHT. 
1. As to what is a useful invention, see Joliffe v. Collins, 338. 


2 


JUDGMENT. 
See JupcmentT By DeravuLt; JupGmenT Liens; Finpine or Facts} 
Recorp 3 JUDGMENTS oF SisTER STATES. 

1. The judgment of an inferior court, affirmed in the supreme court, is a 
subsisting valid judgment in the court where it was originally rendered, 
and may be carried into execution accordingly. Meyer v. Campbell, 
12 Mo. Rep. 602 ; Wilburn v. Hall, 17 Mo. Rep. 471, affirmed.) Wal- 
ter v. Tabor, 75. 

2. Judgment for costs is properly entered against the security in the bond 
of a non-resident plaintiff who is nonsuited. Hamilions v. Moody, 79. 

3. It is no objection to a judgment for the plaintiff in an ejectment suit, 
that the trial proceeded after the marriage of a female defendant with- 
out making her husband a party, he not having applied to be madea 
party. Evans v. Greene, 170. 

4. An administrator appointed in another state may maintain a suit in 
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JUDGMENT—( Continued.) 


10. 


this state, upon a judgment recovered by him in his representative cae 
pacity in the former state against a party who was a citizen of that state 
at the death of his intestate. Hall v. Harrison, 227. 


. The lien of a mortgage is not merged in a judgment obtained in a pro- 


ceeding under the statute to foreclose. Riley’s Adm’r v. McCord’s 
Adm’r, 285. 


. The subject matter of an original suit, during its pendency, may be used 


as a set-off by the plaintiff; and a final judgment may be pleaded as a 
set-off. Gunn’s Adm?r v. Todd, 303. 


. The provision in the practice act of 1849, that after the lapse of five 


years from the entry of judgment, an execution may be issued only by 
leave of the court on motion, with notice to the adverse party, applies 
to judgments rendered before the passage of the act, as well as subse- 
quently. Bolton v. Lansdown, 399. 


. It applies where an execution was sued out within five years, if five 


years have since elapsed. Ib. 


. Where, in an action brought by A. against B and C. for the possession 


of lend—A. claiming as purchaser under an execution sale against B.— 
C., one of the defendants, sets up a title under a deed from B. prior to 
the sheriff’s deed to A., and it is found by the court that the said deed 
from B. to C. is fraudulent and void as against A., thus negativing the 
only defence set up by C.: held, that A. is entitled to judgment against 
C. as well as against B., and that, too, although he may have offered 
no evidence of title in B. under whom both A. and C. claimed. Marr 
v. McIntosh, 541. 

A conveyance of a negro in the presence of the Spanish lieutenant gov- 
ernor of Louisiana, and authenticated by his signature, cannot be re- 
garded as an adjudication that such person was a slave. Charlotte v. 
Chouteau, 590. 


JUDGMENT BY DEFAULT. 


1. 


ee 


A judgment by default may be taken against one defendant, after a 
demurrer has been sustained as to others. Lyon v. Page, 104. 
Where an original answer is lost, and an entry is made upon the rec- 
ord that “by consent of parties,’ the defendant may file an answer 
within a specified time, judgment may be rendered by default if no 
answer is filed within the time limited. Owens v. Tinsley, 423. 


JUDGMENTS OF SISTER STATES. 


1. 





Where, in suit on a judgment of a court of the state of New Jersey, it 
appears from a transcript of such judgment, that the same was entered 
and rendered, as confessed, (in pursuance of the law of the state of 
New Jersey,) by virtue of and in pursuance of a warrant of attorney, 
dated at Easton Penn., empowering “any attorney of any court of rec- 
ord in the United States, to confess judgment against”? the defendant 
and in favor of the plaintiffs: held, that such judgment, being valid in 
the state of New Jersey, by virtue of the laws thereof, is entitled to 
“ full faith and credit,?? within the meaning of section 1, of article 4, 
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JUDGMENTS OF SISTER STATES——( Continued.) 

of the constitution of the United States, and that, too, although it does 
not appear that either the plaintiff or the defendant were, at the date of 
said judgment, citizens of the state of New Jersey, or had ever been 
within the said state. (Scott, J., dissenting, holding that, in order 
that a judgment of a sister state may be binding under the constitution, 
it must be rendered in pursuance of the law of the state in which it 
is rendered operating on her resident citizens; which does not appear 
to have been the case here; and that the warrant of attorney was not 
pursued in this, that it does not appear that the judgment was confessed 
by an attorney of a court of record, but by a private agent of the plain- 
tiffs.) Randolph v. Keiler, 557. 


JUDGMENT LIENS. 

1. The provision in the act establishing the St. Louis Land Court, (Sess. 
Acts, 1853, p. 90,) that no judgment of a court in St. Louis county 
shall be a lien upon real estate until an abstract is filed in the Land 
Court, does not repeal the provision in the revised code of 1845, that 
there shall be no priority as between judgments rendered at the same 
term of acourt. Dunscomb v. Maddox, 144. 


JURISDICTON. 
See Lanp Court; JUDGMENT. 

1. A county or probate court has jurisdiction of a demand against the es- 
tate of a decedent, founded upon a bond with a collateral condition. 
The State v. Paul’s Ex’r, 51. 

JURY. 

1. It is within the discretion of a court, at the close of the evidence ina 
criminal case, to limit the time to be occupied by the defendant’s coun- 
sel in addressing the jury; the supreme court will not interfere unless 
the discretion has been manifestly abused. (Scorr, J., dissenting, 
holding that the time could not be limited in advance.) State v. Page, 
257. 

2. The supreme court will not interfere with the discretion exercised by 
juries in assessing punishment within the limit of the law, unless it has 
been manifestly abused. State v. Bean, 269. 

3. What were the terms of a parol transfer of a slave, is a question of fact 
for the jury, from all that was said and done, and not a question of law 
for the court. Halbert v. Halbert, 277. 

4. The separation of the jury in a murder case held no ground for a new 
trial, there being no ground to suspect that they had been tampered 
with. State v. Harlow, 446. 

5. The mere fact that a jurorina criminal case separates from his fel- 
low after they have retired to consider of their verdict, and is seen in 
conversation with a by-stander, is no sufficient ground for setting aside 
the verdict, there being no ground for suspecting any improper influ- 
ence. State v. Igo, 459. 


JUSTICE OF THE PEACE. 
See Justices’ Courts; Practicr Act or 1849. 
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JUSTICES’ COURTS. 
See Practice Act or 1849. 
1. The supreme court will not reverse a judgment in a suit for wages ori« 


ginating before a justice of the peace, because the plaintiff was allow- 
-4 to recover in the appellate court upon a quantum meruit, when the 
account filed stated a contract. In actions commenced before justices, 
a variance, to be fatal, must go to the substance of the action, and not 
merely to the form. Metz v. Eddy, 13. 

In a suit against a boat begun before a justice, the account filed stated 
that the demand was for services as “fireman.”? Held, this sufficiently 
showed that the demand was for services done on board the boat, and so 
a lien under the act. Jones v. Steamboat Morrtsett, 142. 

In a suit against a boat begun before a justice, a statement in the ac- 
count filed that the demand is for services as “ deck hand” sufficiently 
shows that it is a lien. Williams v. Steamboat Morrisett, 144. 

A party sued before a justice for the value of rails converted to his 
own use, may, at the trial in the Circuit Court on appeal, show title to 
the land upon which they were cut. Hall v. Clark, 419. 


LAND COURT. 


1, 


2. 


3. 


The provision in the act establishing the St. Louis Land Court, (Sess. 
Acts, 1853, p. 90,) that no judgment of a court in St. Louis county 
shall be a lien upon real estate until an abstract is filed in the land 
court, does not repeal the provision in the revised code of 1845, that 
there shall be no priority as between judgments rendered at the same 
term of a court. Dunscomb v. Maddox, 144. 

Under the act establishing the St. Louis Land Court, (Sess. Acts, 1853, 
p- 90,) an appeal from a justice of the peace, in a suit for a trespass 
on land, must be taken to that court, and not to the law commission= 
er’s court. Meier v. Eichelberger, 148. 

A contract to make and deliver a written lease of a building, is a con- 
tract relating to land or some right or interest therein, within the mean- 
ing of section 1, of the act of 1853, (Sess. Acts, 1853, p. 90,) estab- 
lishing the land court, and the land court has exclusive jurisdiction of 
actions for the breach of such contracts, and that, too, although the 
parties stipulated that in case of a refusal to execute the lease agreed 
upon, a certain sum should be paid by way of stipulated damages. 
Brockman v. Dessaint, 585. 


LANDS AND LAND TITLES. 


I 





Margaret Lachaisse presented to the recorder of land titles a claim 
for confirmation. As evidence of her claim, she filed an order of sure 
vey by the Spanish lieutenant governor of land described as previously 
conceded to her, and the surveyor’s return, stating that he had put her 
in possession of the whole space of vacant land situate between the 
lot of Lecompte and the land conceded to Clamorgan, bounded on the 
west by Main street. The return further stated that the “ half moon,?? 
forming part of the fortifications of the town, and situated on the mar- 
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LANDS AND LAND TITLES—( Continued.) 





gin of the river, was on the eastern end of the lot. The concession of 
Clamorgan extended to the river, and was confirmed to that extent. 
The concession of Lecompte extended to the river, and was confirmed 
“the usual extent towards the river.”?_ The claim of Madame Lachaisse 
was reported by the recorder for confirmation, being described under 
the head of “ quantity claimed,” as the “ vacancy between Lecompte 
and Clamorgan,” and under the head of “ where situate,”? as a “lot in 
the town of St. Louis,?? and was confirmed by the act of April 29, 
1816. Held: The confirmation was for all the vacant land between 
Lecompte and Clamorgan, from Main street to the river, and not merely 
of alot of the usual depth from Main street towards the river. St. 
Louis Public Schools vy. Hammond, 238. 

. A confirmation by the act of June 13, 1812, was absolute, depending 
only on the fact of inhabitation, cultivation or possession prior to De- 
cember 20, 1803, and was not forfeited by the failure of the claimant 
to prove up his claim under the act of May 26, 1824. City of St. Louis 
v. Toney, 243. 

. An official survey of a claim confirmed by the act of July 4, 1836, may 
be used as evidence of the locality and extent of the same claim con- 
firmed by the act of June 13, 1812. Jb. 

. A confirmation of a lot by the act of June 13, 1812, enured‘to the ben- 
efit of the last c!aimant, where there had been several successive trans- 
fers, whether before or after the change of government. 1b. 

. A confirmation by the act of 1812 is not limited in extent to the spot 
actualiy inhabited, cultivated or possessed prior to December 20, 1803, 
but was for the lot claimed. Ib. 

. It seems that the affidavits before the board of commissioners, and re- 
corder of land titles, although not evidence of the fact of inhabitation, 
cultivation or possession prior to December 20, 1803, might be com- 
petent evidence for some purposes. At all events, a case will not be 
reversed, because, after they were read in evidence without objection, 
they were not, at the close of the case, withdrawn from the jury by 
instruction. Jb. 


7. As to what is an * out-lot?? within the meaning of the act of 1812. Ib. 


LANDLORD AND TENANT. 
1. As the action of use and occupation can only be maintained when the 





relation of landlord and tenant exists, it is unnecessary for the plaintiff 
to show title. Hood v. Mathis, 308, 


LAW COMMISSIONER’S COURT. 
1. Under the act establishing the St. Louis Land Court, (Sess. Acts, 1853, 


p- 90,) an appeal from a justice of the peace, in a suit for a trespass 
on land, must be taken to that court, and not to the law commission- 
er’s court. Meier v. Eichelberger, 148. 


LETTERS OF ADMINISTRATION. 
See ADMINISTRATION, 
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LEVY. 
See Execurion. i 
1. S. B. & L. owned an addition to St. Louis, a portion of which was laid 
off into lots, and the remainder not subdivided. An execution against 
L. was levied upon what was described in the advertisement and sher- 
iff’s deed as the one undivided third part of the lots in the addition 
remaining unsold. The addition was well known by its name. It 
did not appear that more than one of the lots had been sold prior to 
the sheriff’s sale. Held, the description in the sheriffs advertisement 
and deed was sufficiently certain to pass L.’s interest in the lots remain- 

ing unsold. Lisa v. Lindell, 127. 


LICENSE. 

1. A tavern license cannot authorize the holder to sell liquor within the 
limits of an incorporated city, in violation of an ordinance previously 
passed in pursuance of a power conferred by the charter. City of In- 
dependence v. Noland, 394. 

2. An indictment under the act concerning groceries and dram-shops, (R. 
C. 1845,) which charges the defendant with “selling one quart of 
liquor to be drank at the place of sale without a license,” is not sustain- 
ed by proof of selling half a pint without a license, the charge being 
of an offence as a grocer, and the proof being of an offence as a dram- 
shop keeper. State v. Weiss, 493 


LIEN. 
See JupGMENT; JupGvENT LIEN; Boats AND VESSELS; MECHANICS’ 
Lren; VENDORS’ LIEN. 

1. Under the act concerning boats and vessels, (R. C. 1845,) there is no 
lien upon a steamboat for the use of a private wharf-boat placed at the 
St. Louis levee. This is not a demand for wharfage within the mean- 
ing of the act, when wharfage is still required to be paid to the city. 
Bersie vy. Steamboat Shenandoah, 18. 

2. A factor has a lien fora general balance even upon goods consigned 
to him for a special purpose, if received in the usual course of busi- [ 
ness, without notice of the intended application. Archer v. McMechan, 
43. 

3. The lien of a mortgage is not merged in a judgment obtained in a pro- 
ceeding under the statute to foreclose. Riley’s Adm’r v. McCord’s 
Adm’r, 285. 


LIMITATION, STATUTE OF. 

1. Under the 8th section of the 3d artiele of the statute of limitations of 
1845, it is not necessary that the acts there specified should be done by 
the debtor before the cause of action accrues, to prevent the statute 
from running. If done at any time within the period allowed for the 
commencement of the action, the result is, that the debtor loses the 
benefit of the time which had previously run, as well as of that during 
the continuance of the acts which prevent the commencement of an 
action. Nelson v. Beveridge, 22. 
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MARSHALL. 

1. The plaintiff in an execution under which property belonging to a party 
other than the defendant has been levied upon and sold by the United 
States marshal, cannot recover from the marshal or his securities the 
proceeds of the sale. Nor does it make any difference that the plaintiff 
executed a bond of indemnity to the marshal before selling, where the 
law does not make it imperative upon him to sell upon receiving the 
bond. Heath v. Daggett, 69. 


MASTER AND SERVANT. 

1. The lessee of a store, blown up with powder by the wanton or reckless 
act of his clerk, is liable to the landlord for the value. Mason v. Styles, 
374. 

MECHANICS’ LIEN. 

1. Under the 6th section of the St. Louis mechanics’ lien act, (sess. acts, 
1843,) the lien of a mechanic who furnishes materials for a building 
will prevail over an incumbrance executed after the building is com- 
menced, but before the materials are furnished. Dubois? Adm’r v. 
Wilson’s Trustee, 213. 


MERGER. 

1. The lien of a mortgage is not merged in a judgment obtained in a pro- 
ceeding under the statute to foreclose. Riley’s Adm’r v. McCord’s 
Adm’r, 285. 

MISNOMER. 

1. A court may say, as a matter of law, upon demurrer to @ plea in abate- 
ment to an indictment, that “ Owens D. Havely?? and “Owen D. Haver- 
ly” are idem sonans. (Scott, J., dissenting, holding that it was a ques- 
tion of fact fora jury.) Slate v. Haverly, 498. 

2. * Blankenship”? and ‘* Blackenship”? held tdem sonans as matter of law. 
(Scorr, J., dissenting. See State v. Haverly, ante.) State v. Blanken- 
ship, 504. 


MORTGAGE. 
See DEED or Trust. 

1. The death of the mortgagor does not extinguish or suspend a power of 
sale in a mortgage. Beattie v. Butler, 313. 

2. An innocent purchaser at a sale under a power in a recorded mortgage 
is not affected by an unrecorded agreement executed by the mortgagee 
at the date of the mortgage that the time of payment of the mortgage 
debt should be extended upon payment of interest. Ib. 

3. Possession by the mortgagor’s tenant is not notice to the purchaser of 
the unrecorded agreement. Ib. 

4. As to the effect of possession as notice of an equity or unrecorded title 

under our statute of conveyances. Ib. 

Notice that a sale was to take place * at the town of St. Joseph,’ held 

sufficient notice of the place of sale under the circumstances. Ib. 

6. Every conveyance, intended as a security for money, is a mortgage, and 
no agreement of the parties at the time can take away or limit the: right. 

of redemption. Wilson v. Drumrite, 325. 


5 


. 
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MORTGAGE—( Continued.) 
7. W. by deed absolute on its face, conveyed land to D. as security for the 


price of the land warrant. There was a verbal agreement that D. 
should reconvey if the money was paid by a specified day; but if not, 
the land was to be his, and he was to sell the same to get his pay. 
The money not being paid within the time limited, D. conveyed a por- 
tion of the land to a purchaser for value, without notice. Ina suit by 
W. to redeem, held that the conveyance was a mortgage, and that D. 
could be compelled to account for the value of the land sold, and recon- 
vey the residue. (Scott, J., dissenting, holding that the transaction 
was a mortgage with power of sale, and W. was only entitled to a re- 
conveyance of the land unsold.) Jb. 


8. The lien of a mortgage is not merged in a judgment obtained in a pro- 


ceeding under the statute to foreclose. Riley’s ddm’r v. McCord’s 
Adm’r, 285. 


9. After the death of the mortgagor or mortgagee, before or after judgment 


of foreclosure, the proceeding may, under the statute, be continued in 
the name of the personal representative, without the heir. Jd. 


MOTION. 


See DetIvERY Bonn; PRACTICE. 
1. Motions are no part of the record, unless made so by bill of exceptions. 


Christy’s Adm’r v. Myers, 112. 


NEW TRIAL. 
1. Surprise of a defendant by the unexpected close of plaintiff’s case, no 


ground for anew trial. Wells v. Sanger, 354. 


2. Newly discovered cumulative evidence no ground for a new trial. 1b. 
3. The separation of the jury in a murder case held no ground for a new 


trial, there being no ground to suspect that they had been tampered 
with. State v. Harlow, 446. 


4. The mere fact that a juror ina criminal case separates from his fel- 


lows after they have retired to consider of their verdict, and is seen in 
conversation with a by-stander, is no sufficient ground for setting aside 
the verdict, there being no ground for suspecting any improper influ- 
ence. State v. Igo, 459. 


NONSUIT. 
1, The 33d section of the 4th article of the act concerning practice at law 


(R. C. 1845) prohibiting a plaintiff from taking a nonsuit after the 
cause has been submitted to a jury, or to the court sitting as jury, is 
still applicable, notwithstanding the practice act of 1849, in all cases 
which would have been actions at law under the old system, and so 
the proper subjects of a jury trial; but in what would formerly have 
been suits in equity, the plaintiff may dismiss his petition at any time 
before a final decree. The 6th and 7th sections of the 13th article of 
the act of 1849 furnish the rule of distinction. Hesse v. Missouri State 
Mutual Fire § Marine Ins. Co., 93. 
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NOTICE. 
See CiTaTIon 3 PossEssIon. 

1. {tis error to admit evidence of the contents of books in the possession 
of the adverse party, no notice having been given to produce them. 
Farmers’ & Merchants’? Bank of Memphis v. Lonergan’s Exec’r, 46. 

2. Notice that a sale was to take place “at the town of St. Joseph,’’ held 
sufficient notice of the place of sale under the circumstances. Beattie 
v. Butler, 313. 

3. As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances. Ib. 

4, The omission by an administrator to give three weeks’ notice of a sale 
of personalty, will not invalidate the title of a purchaser. James § 
Jewett v. Dizon, 538. 


OFFICER. 
See MARSHAL. 

1. A promise to indemnify an officer for selling on execution, property 
claimed by the defendant in the execution to be exempt, by law, from 
seizure and sale on execution, is good, and that, too, although not in 
writing. (Scort, J., dissenting: holding that the officer being pro- 
hibited by law from selling the furniture and bedding of the head of a 
family, any contract to indemnify and save the officer harmless from 
making such a sale is void.) McCartney v. Shepard, 573. 

OFFICIAL BOND. 

1. Under the practice act of 1849, a suit upon an official bond given to the 
state must be brought in the name of the state, as the trustee of an ex- 
press trust. (Stale v. Moore, 19 Mo. Rep. 369, affirmed.) Meier v. 
Lester, 112. 


PARDON. 
1. Judgment for costs in a criminal case cannot be remitted by pardon. 
State v. Mc? Blenis, 272. 
PART PERFORMANCE. 
See SpeciFic PERFORMANCE. 
PARTIES. 
See PLEADING. 
PARTITION. 
1. In a partition suit, where the shares of some of the parties are set off, 
and the residue of the land is reported not susceptible of division, and 
sold, the costs of all the proceedings, including the costs of sale, must 


be equally taxed against all the parties. (Scorr, J., dissenting.) 
Cooper v. Garesche, 151. 


PARTNERSHIP. 

1. It is competent for one partner to waive the necessity of demand and 
notice upon a bill drawn in the course of the partnership business, with- 
out special authority for that purpose. Farmers’? & Merchants’ Bank 
v. Lonergan’s Ex’r, 46. 
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PARTNERSHIP—( Continued. ) 


2. 


A. leased to H. a tract of !and upon which was a sulphur spring. <A. 
was to make certain improvements on the land. H. was to reside upon 
it, provide the buildings with furniture, victualling and attendance, and 
give his whole time to the superintendence, care and management of the 
place, with a view to make it a popular resort for recreation and health, 
and a source of profit to the parties. As rent, A. (or his legal repre- 
sentatives) was to receive one half of the net profits, deducting neces- 
sary expenses for furniture, supplies, &c., and any loss was to be equal- 
ly divided. All furniture or other personal property, purchased or ac- 
quired by reason of the agreement, was to be jointly owned by the par- 
ties. A. was held liable asa partner to a third person, of whom H. 
purchased materials for fitting up the buildings. Brownlee v. Allen, 
124; Morgan v. Allen, 127. 


3. Where goods are consigned for sale to two partners, who afterwards 


4, 


5. 


dissolve, the mere fact that the owner, after being notified by the re- 
tiring partner of the dissolution, suffers the goods to remain in the pos- 
session of the other partner, is not sufficient to release the retiring 
partner from liability for the proceeds. Holden v. McFaul, 215. 

The receipt of a share of the profits of a concern does not necessarily 
create a partnership in the stock, as between the parties. McCauley’s 
Adm’r vy. Cleveland, 438. 

Where an administrator of a deceased partner, upon the neglect or re- 
fusal of the surviving partner to give the bond required by the 50th and 
5ist sections of the 1st article of the administration act (see R. C. 
1845, p. 70), gives bond under the 54th section of said article for the 
due administration of the partnership effects: held, that such bond is 
valid, although it does not appear to have been approved by the county 
court, and the administrator will be entitled to take possession of the 
entire partnership effects under section 53 of the said article. There is 
nothing in the statute which makes the approval of the bond a prere- 
quisite to the vesting of the property in the administrator. James & 
Jewett v. Dixon, 538. 


6. A notice given by the administrator of the deceased partner to the sur- 


viving partner, to the effect that, unless such surviving partner gives 
the bond required by the 50th and 5ist sections of the 1st article of 
the administration act, (R. C. 1845, p. 70,) he, the administrator, will 
move the county court for an order to take possession of the partnership 
effects, is a sufficient ctiatton within the 53d section of said article. Ib. 


PATENT RIGHT. 


1. 


Where a bill of sale of a patent right is a simple transfer of title, con- 
taining no warranty, the purchaser cannot set up a parol warranty. 
Joliffe v. Collins, 238-5 > 


2. As to what is a useful invention. Ib. 
3. A note given for a patent that is void, by reason of its being useless, 


is without consideration. Ib. 


PLAT. - 


See Town Puar. 
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PLEADING. 

See DemuRRER; VENUE. 

1. Under the 4th section of article 7 of the practice act of 1849, where 
an account sued upon, containing more than twenty items, is annexed 
to the petition and averred to be made a part of it, it seems that the 
account may be considered as set forth in the petition. At all events, 
the party should be permitted to verify the account by affidavit at the 
trial. Budde’s Adm’r v. Allen, 20. 

2. In a petition upon a breach of warranty of soundness in the sale of a 
horse, it is unnecessary to negative the idea that the defects were ap- 
parent. Labeaume v. Poctlington, 35. 

3. It seems, that the general allegation of unsoundness, without specifica- 
tion, would be sufficient. Jb. 

4. In a sujt under the practice act of 1849, by the grantee in a deed against 

the grantor, to correct a mistake in the description of the property con- 
veyed, parties in possession cannot be joined as defendants, unless they 
claim under the grantor with notice of the mistake or as volunteer 

purchasers. Lyon v. Page, 104. 

5. Under the practice act of 1849, a bond with a collateral condition may 
be assigned, so as to enable the assignee to sue inhis own name. Wa- 
terman v. Frank, 108. 

6. Under the practice act of 1849, a suit upon an official bond given to the 
state must be brought in the name of the state, as the trustee of an ex- 
press trust. (State v. Moore, 19 Mo. Rep. 369, affirmed.) Meier v. 
Lester, 112. 

7. A boat was lost by the negligence of a Dock Company. ‘There was an 

insurance upon three-fourths of the boat, and the part insured was 

abandoned to the underwriters, and the abandonment accepted by them. 
Held, under the practice act of 1849, a suit against the Dock Compa- 
ny for the entire value of the boat was properly brought in the name 

of the owners at the time of the loss. Cable v. St. Louts Marine Ratl- 
way & Dock Co., 133. 

8. The provision in the new practice act that suits shall be brought in the 

‘ name of the real party in interest, does not apply where part of a cause 
of action only is assigned. In such case, suit for the whole must be 
brought in the name of the original owner. 1b. 

9. The assignee of a note not negotiable cannot sue a remote assignor in 

an action at law. Under the new practice, his petition must set forth 

the same facts that would formerly have been necessary in a bill in 

equity. Weaver v. Beard, 155. 

The date when an account sued upon accrued is not a material averment 

in a petition, and is not admitted by a failure to deny it in the answer. 

Sutter v. Streit, 157. 

11. A statement in a petition that the record upon which the suit is founded 

is filed with it, does not make the record a part of the petition, so that 
it can be noticed on demurrer. Hall v. Harrison, 227. 

12. After the death of the mortgagor or mortgagee, before or after judg- 

ment of foreclosure, the proceeding may, under the statute, be continued 
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PLEADING—( Continued.) 


13. 


14. 


15. 


in the name of the personal representative, without the heir. Riley’s 
Adm’r v. McCord’s Adm’r, 285. 

Where the facts specially found by a court or jury are sufficient to 
support a decree for a specific perfo-mance, it will not be reversed be- 
cause of a defective statement of the contract in the petition. (Scorr, 
J., dissenting.) Despain v. Carter, 331. 

In a petition on a note signed “ steamboat Ben Lee and owners, by W. 
R. W., captain,” it is sufficient to aver that the defendants were bound, 
without stating the facts upon which their liability depends. (See 
& Brother v. Cox, 16 Mo. Rep. 166, affirmed.) Sanders v. Anderson, 
402. 

Usury upon a cortract in another state must be specially pleaded. The 
act of 1847, allowing the defence of usury under the general issue, 
even if not repealed by the practice act of 1849, is only applicable to 
contracts made in this state. Gunn v. Head, 432. 


POLICY OF INSURANCE. 


1. 


A condition in a fire policy that the insured shall, after a loss, procure 
the certificate of the nearest magistrate or notary public as to its fair- 
ness, is a condition precedent to a recovery, and must be strictly com- 
plied with, unless there is either a waiver or an estoppel. A certifi- 
cate from any other than the nearest officer qualified to act is certainly 
not a compliance, when the nearest not only does not refuse to act at 
all in the matter, but actually gives a certificate different from that re- 
quired. Noonan v. Hartford Fire Insurance Co., 81. 


2. The fact that the company, after receiving a certificate which is not in 


compliance with the condition in the policy, enters upon an investi- 
gation as to the extent of the loss, without immediately objecting to the 
certificate, and offers to pay a certain amount, is not, as a matter of 
law, a waiver of their right to demand a strict compliance with the con- 
dition, when their proposition is declined. Ib. 


3. A condition annexed toa policy of insurance that the assured shall cause 


any previous or subsequent insurance to be endorsed on his policy, is a 
condition precedent, and is not satisfied by verbal notice to the insurer 
of such other insurance. Hutchinson v. Western Insurance Co., 97. 
In an action upon a policy of insurance containing the following provi- 
sion, to-wit: “It is agreed that, should the insured change master or 
owners, nutice shall be given by him to the insurers without delay, 
when the insurers may end the adventure, if they so elect, by return- 
ing a pro rata premium :”? held, that the insurers are entitled to a no- 
tice of a change of masters, although they may have assented to a pre- 
vious change of both masters and owners. (Tennessee M. & F. Ins. 
Co. v. Scott & Mudge, 14 Mo. Rep. 46, affirmed.) Eddy v. Tennessee 
Marine & Fire Ins, Co., 587. 


POSSESSION. 
1. Possession by the mortgagor’s tenant is not notice to the purchaser of the 


unrecorded agreement. Beattie v. Butler, 313. 
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POSSESSION—( Continued.) 


2. As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances. Jb. 
PRACTICE. 


See Birt or Exceptions; Jury; JUDGMENT. 
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1. 


10. 


Under the 4th section of article 7 of the practice act of 1849, where an 
account sued upon, containing more than twenty items, is annexed to 
the petition and averred to be made a part of it, it seems that the ac- 
count may be considered as set forth in the petition. At all events, the 
party should be permitted to verify the account by affidavit at the trial. 
Budde’s Adm?r v. Allen, 20. 


. It is error to admit evidence of the contents of books in the possession 


of the adverse party, no notice having been given to produce them. 
Farmers? & Merchants’ Bank v. Lonergan’s exec’r, 46. 


. When a case is called for trial, the court is not bound to wait fora 


party to prepare an affidavit for a continuance, it appearing that he had 
previously had an opportunity to prepare it. Myers v. Schneider, 77. 


. The sickness of a witness residing in another state is no ground for 


a continuance, no efforts having been made to take his deposition. 
Hamiltons v. Moody, 79. 


. Where a set-off exceeding plaintiff’s demand is not replied to, judg- 


ment is correctly rendered for the defendant upon his motion, without 
waiting for the trial of other issues made by the pleadings. Hart v. 
Missouri State Mutual Fire & Marine hhs. Co., 91. 


. The 33d section of the 4th article of the act concerning practice at law 


(R. C. 1845) prohibiting a plaintiff from taking a nonsuit after the 
cause has been submitted to a jury, or to the court sitting as jury, is 
still applicable, notwithstanding the practice act of 1849, in all cases 
which would have been actions at law under the old system, and so the 
proper subjects of a jury trial; but in what would formerly have been 
suits in equity, the plaintiff may dismiss his petition at any time before 
a final decree. The 6th and 7th sections of the 13th article of the act 
of 1849 furnish the rule of distinction. Hesse v. Missouri State Mutual 
Fire & Marine Ins. Co., 93. 


. In a suit under the practice act of 1849, by the grantee in a deed against 


the grantor, to correct a mistake in the description of the property 
conveyed, parties in possession cannot be joined as defendants, unless 
they claim under the grantor with notice of the mistake or as volunteer 
purchasers. Lyon v. Page, 104. 


. A judgment by default may be taken against one defendant, after a 


demurrer has been sustained as to others. Jb. 


. Under the practice act of 1849, a suit upon an official bond given to the 


state must be brought in the name of the state, as the trustee of an ex- 
press trust. (State v. Moore, 19 Mo. Rep. 369, affirmed.) Meier v. 
Lester, 112. 

The supreme court will not interfere with the discretion exercised by 
the court below in refusing to set aside a judgment by default for fail- 
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INDEX. 


PRACTICE—( Continued.) 


11. 


13. 


14. 


15. 


16. 


17. 


18. 


19, 


21. 


22. 


25. 


ure of attorney to file answer, unless it can clearly see that it has been 
abused. Christy’s Adm’r v. Myers, 112. 

Motions are no part of the record, unless made so by bill of exceptions. 
Ib. 


. It is the settled law that exceptions must be taken at the time, and the 


bill prepared and signed during the term, and not afterwards, unless 
it is consented to. Diepenbrock v. Shaw, 122. 

A boat was lost by the negligence of a Dock Company. There was an 
insurance upon three-fourths of the boat, and the part insured was 
abandoned to the underwriters, and the abandonment accepted by 
them. Held, under the practice act of 1849, a suit against the Dock 
Company for the entire value of the boat was properly brought in the 
name of the owners at the time of the loss. Cable v. St. Lowis Marine 
Railway § Dock Co., 133. 

The provision in the new practice act that suits shall be brought in the 
name of the real party in interest, does not apply where part of a cause 
of action only is assigned. In such case, suit for the whole must be 
brought in the name of the original owner. Ib. 

As to what is a sufficient finding of the facts under the practice act 
of 1849. Murdoch & Dickson v. Finney, 138. 

An amendment to a pleading at the trial to obviate the objection of a 
variance does not require an affidavit. Ib. 

A finding of facts which does not cover all the matters put in issue by 
the pleadings, is insufficient, and is a ground of reversal. Downing v. 
Bourlier, 149. 

A finding must state facts, not the evidence. Sutter v. Streit, 158. 

A finding of facts is regarded as part of the record proper, and no bill 
of exceptions is necessary to preserve it. Ib. 


. A bill of exceptions cannot be filed after the term at which the cause 


was tried, unless by consent. Jb. 

It is no objection to a judgment for the plaintiff in an ejectment suit, 
that the trial proceeded after the marriage of a female defendant with- 
out making her husband a party, he not having applied to be made a 
party. Evans v. Greene, 170. 

Under the 12th section of the 24th article of the practice act of 1849, 
referees have no power to dismiss a suit because of the refusal of the 
plaintiff to give his deposition when called upon by the defendant. 
They should report the matter to the court. Coburn v. Tucker, 219. 


. It is a proper exercise of the discretion of a court to set aside a report 


of referees dismissing a plaintiff’s suit on account of his refusal to 
give his deposition, upon his filing an affidavit purging the contempt. 
Ib. 


. A court has no authority to give a party time until the next term to 


file a bill of exceptions, without the consent of both parties entered of 
record. State v. McO’Blenis, 272. 
A defendant sued by attachment under the statute on a note not due, 
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27. 


28 


29. 


30. 





32. 
33. 


34. 
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37 


38 








is not bound, it seems, to plead to the merits, until after the note is due. 
Kritzer v. Smith, 296. 

A court cannot direct a verdict for one of two defendants, for the pur- 
pose of enabling his co-defendant to introduce him as a witness, if 
there is any evidence at all against him. Hood v. Mathis, 308. 

It is too late to make the application after the evidence and arguments 
on both sides are closed, when it is altogether within the discretion of 
the court whether the case shall be opened for the admission of fure 
ther evidence. Jb. 

It is no abuse of the discretion of a court to allow a plaintiff, after the 
argument is commenced, to recall a witness to supply an unintentional 
omission. Ib. 

In an action for a balance due upon a note given for a patent right, 
to which the defendant pleads merely want of consideration and de- 
ceit, he cannot have judgment for money paid upon the note. Joliffe 
v. Collins, 238. 

Under the practice act of 1849, where a defendant, upon wkom there 
has been fifteen days’ service of process, files an answer admitting the 
cause of action, or containing no defence, the plaintiff is entitled to 
judgment at the return term as for want of an answer. (Judge Scorr 
dissenting.) North v. Nelson, 360. 


. A judgment for the plaintiff will not be reversed for an insufficient find- 


ing of the facts, if the matters set up in the answer constitute no de- 
fence. Henderson’s Adm’r v. Henderson, 379. 

Under the practice act of 1849, a plaintiff may amend a petition incor- 
rectly stating the christian name of the defendant; and so in an attach- 
ment suit, he may make a similar amendment in the affidavit and bond. 
Middleton v. Frame, 412. 

The supreme court will not review the discretion exercised by the in- 
ferior court in overruling an application for a continuance upon an affi- 
davit that the party could not be present at the trial by reason of sick- 
ness. Owens v. Tinsley, 423. 

Where the transcript in the court to which a cause has been taken 
by change of venue contains a statement that the answer “is not to be 
found,” a rule upon the clerk to send a perfect transcript, with the 
omission supplied, may be properly refused. Jb. 


. Where an original answer is lost, and an entry is made upon the rec- 


ord that “by consent of parties,’ the defendant may file an answer 
within a specified time, judgment may be rendered by default if no 
answer is filed within the time limited. 0. 

It has been repeatedly held that the practice act of 1849, (except in 
the 25th article,) does not govern the trial in the circuit court of cases 
appealed from justices of the peace. Terrell v. Hunter, 436. 
Judgment reversed for an insufficient finding of the facts. Major v. 
Harrison, 441. 

Judgment affirmed, because no exceptions were saved, the case having 
originated before a justice of the peace. Sickles v. Abbott, 443. 
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PRACTICE—( Continued. ) 
39. Judgment reversed for want of a finding of the facts. Derrick v. Jew- 


ett, 444. 


40. Where a plaintiff, in a petition under the practice act of 1849, not only 


41. 


prays damages for the breach of a contract, but also the cancellation 
of a note given under the contract, and has judgment upon both pray- 
ers, it is error to tax the costs against him, although the amount of 
damages recovered is below the jurisdiction of the court. The 12th 
section of the act concerning costs, (R. C. 1845,) does not apply in 
suchacase. (Scott, J., dissenting, holding that the costs were prop- 
erly taxed against the plaintiff, because the petition showed no ground 
for the equitable relief sought and obtained ; and because the judgment 
for the cancellation and delivery up of the note was entered in pursu- 
ance of an agreement between the parties, by which the judgment of 
the court, upon the prayer of the cancellation of the note, was made to 
depend upon the verdict of the jury upon the claim for damages for 
the breach of the contract.) Stewart v. See, 513 ; Skinner v. See, 517. 
Goods were levied on by the sheriff under execution, and advertised to 
be soid. On the day of the sale, by agreement of the parties, a bond 
was executed by the defendant in the execution for the delivery of the 
goods ata future day. Held, this was not a statutory bond under the 
31st section of the act concerning “ Executions,’? (R. C. 1845,) and 
could not be enforced as such by a summary proceeding on motion. 
Selmes v. Smith, 526. 


42. A bill of exceptions cannot be allowed and signed at a term subsequent 


43. 


to that at which the trial is had, without the consent and against the 
objections of the opposite party. Farrar v. Finney, 569. 

The respondent, or defendant in error, is not precluded from moving 
to strike out a bill of exceptions allowed and filed out of time, by the 
fact that he may have filed his joinder in error. Jb. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See INDICTMENT. 


1. 


It is within the discretion of a court, at the close of the evidence in a 
criminal case, to limit the time to be occupied by the defendant’s coun- 
sel in addressing the jury; the supreme court will not interfere unless 
the discretion has been manifestly abused. (Scort, J., dissenting, 
holding that the time could not be limited in advance.) State v. Page, 
257. 


2. The supreme court wil: not interfere with the discretion exercised by 


an inferior court in quashing one or more bad counts in an indict- 
ment, although it would not have been bound to quash. In this state, 
the practice of quashing bad counts and allowing good ones to stand, 
is permitted. State v. Woodward, 265. 


3. The supreme court will not, in any case, reverse a judgment of convic- 


tion for an assault and battery, because the court below refused to 
quash the complaint. State v. Conrad, 271. 


4, Where a motion to discharge a prisoner, under the 25th section of the 


6th article of the act concerning practice and proceedings in criminal 
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PRACTICE & PROCEEDINGS IN CRIMINAL CASES—( Continued.) 


5. 


6. 


cases, (R. C. 1845,) for a failure to bring him to trial before the end 
of the second term after indictment found, is overruled by the inferior 
court, the facts upon which the motion is based must be proved and 
the evidence saved by bill of exceptions, so that the supreme court can 
see affirmatively that the delay was not for one of the causes which 
would prevent it from operating as a discharge, or it will be presumed 
that the motion was properly overruled. State v. Huting, 464. 

In considering whether a prisoner is entitled to a discharge under the 
section of the statute above referred to, a term which lapses or which 
is adjourned in the midst of the trial, by reason of the illness of the 
judge, is not to be counted; nor is a term at which there was a trial 
and a failure of the jury to agree to be counted, the constitution author- 
izing a continuance in such a case; nor is a term, which is by law lim- 
ited to six days, to be counted, where, on the fourth day, the case was 
continued, because up to that time only five jurors had been empan- 
nelled; nor are special terms to be counted. The statute was intended 
to operate only when there is some laches on the part of the state. 1b. 
A court may say, as a matter of law, upon demurrer to a plea in abate- 
ment to an indictment, that “ Owens D. Havely’? and “ Owen D. Haver- 
ly? are idem sonans. (Scott, J., dissenting, holding that it was a 
question of fact forthe jury.) State v. Haverly, 498. 


7. * Blankenship” and “ Blackenshtp”? held idem sonans as matter of law. 


8. 


(Scorr. J., dissenting.) State v. Haverly; State v. Blankenship, 504, 
A joint fine assessed against several parties jointly indicted, is errone- 
ous. A separate fine should be assessed against each. State v. Berry, 
504, 


PRACTICE IN CHANCERY. 


1, 


Bill in chancery for the settlement of a partnership account extending 
through two partnerships. Decree reversed, because after an interloc- 
utory decree finding a settlement of the first partnership, the bill was 
dismissed without any apparent cause, when the second partnership 
remained to be adjusted. Boyle v. Hardy, 60. 


2. The answer to a bill for a general account of two partnerships set up 


an account stated and settled as to the first partnership, to which there 
was a general replication. Upon a hearing, there was an interlocutory 
decree finding a settlement as stated in the answer. The case was 
reversed because the complainant was not afterwards allowed to amend 
his bill, so as to surcharge and falsify the settlement. Boyle v. Har- 
dy, 62, 


PRACTICE ACT OF 1849. 
1. It has been repeatedly held that the practice act of 1849, (except in 


the 25th article,) does not govern the trial in the circuit court of cases 
appealed from justices of the peace. Terrell v. Hunter, 436. 


PRINCIPAL AND AGENT. 
See Facror; MAsTER AND SERVANT. 
1. A party’s own acts and declarations are no evidence of his agency 
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PRACTICE ACT OF 1849—( Continued.) 


against the party for whom he assumes to act as principal. Craighead 
v. Wells, 404. 


PRIORITY. 
See Mecuanics’ Lien. 


The provision in the act establishing the St. Louis Land Court, (Sess. 
Acts, 1853, p. 90,) that no judgment of a court in St. Louis county 
shall be a lien upon real estate urtil an abstract is filed in the land 
court, does not repeal the provision in the revised code of 1845, that 
there shall be no priority as between judgments rendered at the same 
term of a court. Dunscomb v. Maddox, 144. 


PROMISSORY NOTES. 
See Britis oF ExcHANGE. 


Where a corporation has implied power to receive notes in the regular 
course of its business, although expressly prohibited from exercising 
any bankirg privileges, a note assigned to the corporation will be pre- 
sumed to have been taken in accordance with the charter, until the con- 
trary is made to appear by the party setting up the illegality of the 
transaction as a defence. Hart v. Missouri State Mutual Fire & Ma- 
rine Insurance Co., 91. 

The assignee of a note not negotiable cannot sue a remote assignor in 
an action at law. Under the new practice, his petition must set forth 
the same facts that would formerly have been necessary in a bill in 
equity. Weaver vy. Beard, 155. 


. In an action for a balance due upon a note given for a patent right, to 


which the defendant pleads merely want of consideration and deceit, he 
cannot have judgment for money paid upon the note. Joliffe v. Col- 
lins, 338. 


. A note given for a patent that is void, by reason of its being useless, is 


without consideration. Ib. 


. Ina suit by an administrator upon a note of his intestate, it is no de- 


fence that the county court had allowed a former administrator, upon 
settlement, credit for the amount of the note. Henderson’s Adm’r v. 
Henderson, 379. 


. An allegation in the answer that the intestate, before his death, “ gave 


the note to the defendant, and made arrangements to have it deliv- 
ered up to him, which was neglected to be done,” is no defence; these 
facts constituting neither a donatio causa mortis, nor a valid gift or 
equitable release. Ib. 


. In a petition on a note signed “ Steamboat Ben. Lee and owners, by W. 


R. W., Captain,’ it is sufficient to aver that the defendants were bound, 
without stating the facts upon which their liability depends. (See & 
Brother v. Cox, 16 Mo. Rep. 166, affirmed.) Sunders v. Anderson, 402. 
A note signed by matter of description, by which the promisers can be 
ascertained, is a valid note within the act concerning bonds and notes. 
(R. C. 1845.) 1b. 

A protest of a non-negotiable note, being unauthorized, cannot be used 
as evidence. Williams v. Smith, 419. 
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PROMISSORY NOTES—( Continued.) 


10. An erased endorsement on the back of a note is no evidence of a trans- 
fer. Ib. 

11. A. at the reqnest of B. and as his security, signed a note as joint maker 
with him, payable to C., with the understanding that B. would get two 
others also to sign as securities, or destroy the note. B. took the 
note, and after getting one other signature only, delivered the same 
for value to C., who was without notice of the condition upon which 
A. signed. In an action on the note by C. against A., held that A. 
was liable. Terrell v. Hunter, 436. 

12. The trustees of a school district are not personally liable on a note ex- 
ecuted dy their predecessors in office, in their own names, to a teacher 
for services. Rogers v. Carver, 517. 

13. An action cannot be maintained on a note obtained by fraudulent rep- 
resentations. Brown v. North, 528. 

14- A. and B., by way of compromising a claim of certain heirs of B., de- 
ceased, executed their note for $2000, to one D., and delivered the same 
to E., with instructions to hold the same “ until P., administrator of (the 
said) C., deceased, executes a quit claim deed of relinquishment of the 
interest of the estate of said deceased in and to two tracts of land,”’ &c., 
to the said A. and B.: held, that the note cannot be legally demanded 
of the said E., so as to become the foundation of an action, until a deed 
is made passing all the interest of the estate of C. and comprehending 
the interest of minor heirs of said C. The condition is not satisiied by 
a deed, made by the administrator of C. under an order of the probate 
court, and purporting to convey all the interest of C.’s estate, it not 
Mpearing that the deed was made for the purpose of raising money 
for the payment of the debts of the intestate, &c., or that the probate 
court in any other way had the power to authorize the making of such 
adeed. Bompart’s Adm’r v. Lucas & Hunt, 598. 


RECOGNIZANCE. 

1. Where a circuit court, to which an action of forcible entry and detainer 
has been taken by certiorari from a justice of the peace, orders a bond 
to be given “in addition to”? the one originally taken, such additional 
bond does not supersede the original one. (Scorr, J., dissenting. ) 
Walter v. McSherry, 76. 

2. A recognizance fur an appeal from a justice of the peace described the 
defendant as plaintiff, and the plaintiff as defendant. Held, this might 
be treated as a clerical error, the transcript accompanying the recog- 
nizance correctly describing the relation of the parties to the suit. 
Halsall v. Meier, 136. 


RECORD. 
See JupGMENTS or SisTER STATES. 

1. Where a record is offered in evidence, to show the fact that there is a 
judgment, the object being to support an execution under such judg- 
ment, it is not necessary that the entire record should be offered and 
read in evidence. A transcript of so much of the record as will show 
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RECORD—( Continued.) 
the existence of the judgment under which the execution issued, may, 
in such cases, be received in evidence. Lee’s Adm’x v. Lee, 531. 


RECOUPMENT. 

1. A purchaser of land who has sustained injury by the deceit of the ven- 
dor pending the negotiation, may either set up his damages by way of 
recoupment in an action for the price, or may afterwards sue for them 
in an independent action, at his option. Hall v. Clark, 415. 

2. But if he fails to recoup, he will not afterwards be entitled to an in- 
junction of a judgment for the price, pending a suit for the damages, on 
a mere allegation of the vendor’s insolvency. Jb. 


REDEMPTION, RIGHT OF. 

1. A court of equity will not, unless under special circumstances, compel 
the holder of a prior deed of trust on real estate, which is past due, 
to permit the holder of a second deed of trust not yet due to redeem 
and take an assignment. How v. Graham, 164. 

REFEREES. 

1. Under the 12th section of the 24th article of the practice act of 1849, 
referees have no power to dismiss a suit because of the refusal of the 
plaintiff to give his deposition when called upon by the defendant. 
They should report the matter tothe court. Colburn v. Tucker, 219. 

2. It is a proper exercise of the discretion of a court to set aside a report 
of referees dismissing a plaintiff’s suit on account of his refusal to give 
his deposition, upon his filing an affidavit purging the contempt. Jb. 

REGISTER. e 
See Tax DEED. 
REPLEVIN. 

1. The action of replevin did not abate by the death of the plaintiff and 
defendant, but might be revived in the name of their personal represen- 
tatives. Kingsbury’s Exec’r v. Lane’s Ex’r, 115. 

REPRESENTATION. 
See Fragp. 
REVIVAL OF ACTIONS. 
See REPLEVIN. 
RIPARIAN RIGHTS. 

1. Where the confirmee of a Spanish concession accepts a survey calling 
for a street along the bank of the Mississippi river, in an incorporated 
town, as a boundary, he will not be entitled, as a riparian owner, to 
land subsequently formed by accretion, although his concession may 
have called for the river asa boundary. Smith v. City of St. Louis, 36, 


ST. LOUIS LAND COURT. 
See Lanp Court. 
SALE. 
See Venpors AND PurcHasers ; Tax SA.z. 
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f SCHOOL DISTRICT. 
See Trustees or ScHoot District, 


SECURITY. 

See Execution, 1. 

1. The security in a curator’s bond in force at the date of his final settle- 

ment, is prima facie liable for the amount thereby shown to be in his 
hands, although received before the bond was given. To render the 
security in a former bond liable, it must be shown that the money was 
converted during the period covered by that bond. State v. Paul’s 
Exee’r, 51. 

2. Judgment for costs is properly entered against the security in the bond 
of a non-resident plaintiff who is nonsuited. Hamiltons v. Moody, 79. 

3. The securities in a constable’s bond are liable for his trespass in seiz- 
ing property exempt from execution. (State v. Moore, 19 Mo. Rep. 
affirmed.) State v. Farmer, 160. 

4, Under the third and fourth sections of article 8, of the act concerning 
justices’ courts, (R. C. 1845,) where judgment is rendered by the jus- 
tice against two defendants, the surety in the appeal bond is liable, 
though the judgment in the appellate court is only against one of them. 
Hood v. Mathis, 309. 

| 5. A. at the reqnest of B. and as his security, signed a note as joint maker 

with him, payable to C., with the understanding that B. would get two 
others also to sign as securities, or destroy the note. B. took the 

4 note, and after getting one other signature only, delivered the same 

] for value to C., who was without notice of the condition upon which 

A. signed. In an action on the note by C. against A., held that A. 

was liable. Terrell v. Hunter, 436. 

SET-OFF. 

1. Where a set-off exceeding plaintiff's demand is not replied to, judg- 
ment is correctly rendered for the defendant upon his motion, without 
waiting for the trial of other issues made by the pleadings. Hart v. 
Missouri State Mutual Fire & Marine Ins. Co., 91. 

{ 2. The subject matter of an original suit, during its pendency, may be used 
as a set-off by the plaintiff; and a final judgment may be pleaded as a 
set-off. Gunn’s Adm’r v. Todd, 303. 

3. A demand for the amount of a note received for collection and con- 

i verted, is not unliquidated damages, and is the subject of set-off. 1b. 
4. In an action by A., as adminisirairix of B., for a conversion of prop- 

erty owned by her as such administratrix: held, that the defendant is 
not entitled to set-off a debt due from the intestate, B., in his lifetime. 
Lee’s Adm’x v. Lee, 531. 
SHERIFF. 
See MarsHAt; OFrFricER. 
SHERIFF’S DEED. 
See Levy. 

SLAVERY. 

1. The enslavement of the African race was recognized as legal in the 

42—voL. XXI. 
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SLAVERY—( Continued.) 


Spanish, French and British colonies in America, although no law can 
be found which, in terms, reduced that race to bondage. Charlotte v. 
Chouteau, 590. 


2. Where negroes reduced to slavery acquired their freedom under the 


laws of the country in which they lived, they could not be again sub- 
jected to bondage. There is no prescription against liberty in such a 
case. Ib, 


3. A descendant of a negress brought to St. Louis in 1794 or 1795 from 


the province of Canada, and sold as a slave, is entitled to her freedom, 
provided it be shown that the mother was never lawfully held asa 
slave in Canada, or that having been lawfully held as a slave, the law 
afterwards gave her a right to her freedom, and that she asserted the 
same. If, having been once a slave in Canada, she failed to assert her 
right to freedom there, and came to St. Louis with her master, neither 
she nor her descendants will be permitted to assert it here. Jb. 


4. A conveyance of a negro in the presence of the Spanish lieutenant gov- 


ernor of Louisiana, and authenticated by his signature, cannot be re- 
garded as an adjudication that such person was a slave. Ib. 


SPECIFIC PERFORMANCE. 
1. Possession, valuable improvements made, and part payment, under a 


parol contract for the sale of land, entitles the purchaser to a specific 
performance. Despain v. Carter, 331. 


2. Where the facts specially found by a court or jury are sufficient to 


support a decree for a specific perfo mance, it will not be reversed be- 
cause of a defective statement of the contract in the petition. (Scott, 
J., dissenting.) Jb. 


SPANISH LIEUTENANT GOVERNOR. 





See CoNVEYANCE. 


SUPREME COURT. 
See Practice; Jury. 






1. The supreme court will not reverse a judgment in a suit for wages ori- 


ginating before a justice of the peace, because the plaiutiff was allow- 
ed to recover in the appellate court upon a quanium meruit, when the 
account filed stated a contract. In actions commenced before justices, 
a variance, to be fatal, must go to the substance of the action, and not 
merely to theform. Metz v. Eddy, 13. 


2. That a verdict was against the weight of evidence is no ground for a re- 


versal. Jb. 


3. The supreme court will look into the evidence to determine the suffi- 


ciency of a finding of the facts. Archer v. McMechan, 43. 


4. The supreme court will not interfere with the discretion exercised by 


the inferior court in discharging a jury in a civil case after deliberation 
and failure to agree. Hamiltous v. Moody, 79. 


5. The supreme court will not interfere with the discretion exercised by 





the court below in refusing to set aside a judgment by default for fail- 
ure of attorney to file answer, unless it can clearly see that it has been 
abused. Christy’s Adm’r v. Myers, 112. 





6. 





10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 
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SUPREME COURT—( Continued.) 


The supreme court will not interfere with the discretion exercised by 
an inferior court in quashing one or more bad counts in an indict- 
ment, although it would not have been bound to quash. In this state, 
the practice of quashing bad counts and allowing good ones to stand, 
is permitted. State v. Woodward, 265. 

The supreme court will not interfere with the discretion exercised by 
juries in assessing punishment within the limit of the law, unless it hag 
been manifestly abused. State v. Bean, 269. 

The supreme court will not, in any case, reverse a judgment of convic- 
tion for an assault and battery, because the court below refused to 
quash the complaint. State v. Conrad, 271. 


. The supreme court will not reverse for excessive damages, unless they 


are so exorbitant as at first blush to show malice or improper bias. 
Wells v. Sanger, 354. 

A judgment for the plaintiff will not be reversed for an insufficient find- 
ing of the facts, if the matter set up in the answer constitute no de- 
fence. Henderson’s Adm’r v. Henderson, 379. 

A case will not be reversed for the admission of evidence objected to, 
unless an exception is saved, nor for the admission of irrelevant evi- 
dence unless it was calculated to prejudice or mislead the jury. Craig- 
head v. Wells, 404.. 

The supreme court will not review the discretion exercised by the ine 
ferior court in overruling an application.for a continuance upon an affi- 
davit that the party could not be present at the trial by reason of sick- 
ness. Owens v. Tinsley, 423. 

Judgment reversed for an insufficient finding of the facts. Major v. 
Harrison, 411. 

Judgment affirmed, because no exceptions were saved, the case having 
originated before a justice of the peace. Sickles v. Abbott, 443; South- 
erland v. Warner’s .4dm’r. 312. 

Judgment reversed for want of a finding of the facts. Derrick v. Jewe 
ett, 444, 

Judgment affirmed because an instruction given was warranted by the 
evidence. Morse v. Maddox, 524. 

The supreme court will not, under the practice act of 1849, reverse a 
judgment because the inferior: court, in the exercise of its discretion, 
permitted the plaintiff to amend his petition, and change his cause of 
action from one in the nature of assumpsit, to one in the nature of an 
action of trover ; and that, too, although the effect of such amendment 
may be to prevent the defendant from availing himself of a matter of 
set-off which he had well pleaded to the original petition. Lee’s Adm’r 
v. Lee, 531. 

Where general objections only are made to the reception of transcripts 
of judgments, &c., in evidence, the party objecting giving no reason 
for the alleged incompetency, and making no specific objection: held, 
that the evidence offered should be received. The supreme court will 
not search through a long record or through any other instrument of- 














656 INDEX. 


SUPREME COURT—( Continued.) 
fered in evidence, to see if, possibly, there may not be some objection 
to its admission which might have been well taken. McCartney v. 
Shepard, 573. 
SURVEY. 
See Rrpartan RicGuHrs. 
1. An official survey of a claim confirmed by the act of July 4, 1836, may 
be used as evidence of the locality and extent of the same claim con- 
firmed by the act of June 13, 1812. City of St. Louts v. Toney, 243. 


TAX DEED. 

1. The purchaser at a tax sale of several tracts, separately sold and bid 
off, is entitled to a deed from the register reciting the fact that they 
were so sold and purchased. State v. Richardson, 420. 

2. But it is not necessary that the deed should recite that the register, 
upon due examination, is satisfied that all the requisites of the law have 

. been complied with, as the execution of the deed furnishes as good evi- 
dence that he is so satisfied as would arecital. Jb. 
TAX SALE. 
See Tax Deep. 

1. It isno ground for enjoining a sale by the city of St. Louis of land 
previously purchased by her at a tax sale, that the first sale passed no 
title by reason of non-compliance with the pre-requisites of the law. 
St. Louis v. Goode, 216. 

‘TORT. 
See TREsPass. 


‘TOWN PLAT. 
1. The failure of the proprietor of a town to record a plat of it, will not 
prevent the title from passing to a purchaser. The statute imposes no 
penalty on the vendee. Mason v. Pitt, 391. 


TRANSCRIPT. 

1. Where the transcript in the court to which a cause has been taken 
by: change of venue contains a statement that the answer “is not to be 
found,” a rule upon the clerk to send a perfect transcript, with the 
omission supplied, may be properly refused. Owens v. Tinsley, 423. 


TRESPASS, 
1. Evidence. that the defendant advised a party, who either held or had 
disposed of a horse bought in good faith from a person having no title, 
not to make restitution upon demand, until he had inquired further into 
the matter, will not warrant an instruction based upon the hypothesis 
of his assenting to a continuance of the detention. Sarin v. Saling, 
387. 
TRUSTEE. 

1. The trustee in a deed of trust upon a stock of goods seized in an attach- 
ment suit may interplead for the goods or their proceeds, although he 
has sold under the deed of trust since the sale under the attachment. 

Skinner v. Thompson, 15. 
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TRUSTEES OF SCHOOL DISTRICT. 
1. The trustees of a school district are not personally liable on a note ex- 
ecuted dy their predecessors in office, in their own names, to a teacher 
for services. Rogers v. Carver, 517. 
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USE AND OCCUPATION. 
See LANDLORD AND TENANT. 


USURY. 

1. Usury upon a contract in another state must be specially pleaded. The 
act of 1847, allowing the defence of usury under the general issue, 
even if not repealed by the practice act of 1849, is only applicable to 
contracts made in this state. Gunn v. Head, 432. 

2. Although parties cannot prospectively agree that interest may bear inter- 
est, yet, after interest has accrued, it may be agreed that it shall bear 
interest. Ib. 


VARIANCE. 

1. The supreme court will not reverse a judgment in a suit for wages ori- 
ginating before a justice of the peace, because the plaintiff was allowed 
to recover in the appellate court upon a quantum meruit, when the ac- 
count filed stated a contract. In actions commenced before justices, a 
variance, to be fatal, must go to the substance of the action, and not 
merely to the form. Metz v. Eddy, 13. 

An indictment under the act concerning groceries and dram-shops, (R. 

C. 1845,) which charges the defendant with “selling one quart of 

liquor to be drank at the place of sale without a license,” is not sustain- 

ed by proof of selling half a pint without a license, the charge being 
of an offence as a grocer, and the proof being of an offence as a dram- 

shop keeper. State v. Weiss, 493. 

3. Where, in a suit on a judgment of a sister state, it is alleged in the peti- 
tion that the plaintiffs, J. F. R. and C. R., recovered the said judgment 
against the defendant, and it appears from the transcript offered in evi- 
dence that the judgment was in favor of J. F. R. and C. F. R.: held, 
that this is an immaterial variance. Randolph v. Keiler, 557. 

4, Where the judgment declared on is a judgment of the “ Inferior Court 
of Common Pleas, in and for the county of Sussex, state of New Jer- 
sey,”’ held, that the petition is supported by producing a transcript of a 
judgment, certified by the clerk and jvdge of the “Inferior Court of Com- 
mon Pleas, in and for the county of Sussex,’’ &«., although in the body 
of the transcript the court in which the proceedings were had is styled 
the ‘‘ Sussex Common Pleas,?? &c., and the “ Sussex County Court of 
Common Pleas,”? &c. Ib. 


VENDORS AND PURCHASERS. 
See Venpor’s LIEN. 
1. An innocent purchaser at a sale under a power in a recorded mortgage 
is not affected by an unrecorded agreement executed by the mortgagee 
at the date of the mortgage that the time of payment of the mortgage 


~ 
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VENDORS AND PURCHASERS—( Continued.) 

debt should be extended upon payment of interest. Beatite v. Butler, 

313. 

Possession by the mortgagor’s tenant is not notice to the purchaser of 

the unrecorded agreement. Ib. 

3. As to the effect of possession as notice of an equity or unrecorded title 
under our statute of conveyances. Ib. 

4. The failure of a proprietor of a town to record a plat of it, will not 
prevent the title from passing to a purchaser. The statute imposes no 
penalty on the vendee. Mason v. Pitt, 391. 

5. A purchaser of land who has sustained injury by the deceit of the ven- 
dor pending the negotiation, may either set up his damages by way of 
recoupment in an action for the price, or may afterwards sue for them 
in an independent action, at his option. Hall v. Clark, 415. 

6. But if he fails to recoup, he will not afterwards be entitled to an in- 
junction of a judgment for the price, pending a suit for the damages, on 
a mere allegation of the vendor’s insolvency. Ib. 

7. The sale bill made out and sworn to by the clerk at an administration 
sale, though prima facie, is not conclusive evilence, in a controversy 
between two parties claiming to have purchased the same property at 
the sale. Talbot’s Exec’r v. Mearns, 427. 

8. The omission by an administrator to give three weeks? notice of a sale 
of personalty, will not invalidate the title of a purchaser. James § 
Jewett v. Dixon, 528. 


VENDOR’S LIEN. 

1. A. purchased at an administration sale of the property of B. a tract of 
land subject to the lien of C. as vendor, for the purchase money. Held, 
in a suit by C. against A. to enforce the lien in which it was decreed 
that the land be sold, and the proceeds applied to the payment of the 
unpaid purchase money, that it was erroneous to decree that out of such 
proceeds A. should first be paid the amount paid by him at the admin- 
istration sale. Delassus v. Poston, 543. 


VENUE. 
1. If, in an indictment for aiding and abetting a murder, a venue is laid to 
the murder itself, and it is stated that the defendants were then present, 
aiding and abetting, &c., this is sufficient. State v. Taylor & Gist, 477. 
In an indictment for felonious wounding, under the 38th section of the 
2d article of the act concerning crimes and punishments, (R. C. 1845,) 
no venue to the wounding is necessary, if there is a venue to the as- 

sault and stroke which caused it. State v. Freeman, 481. 

3. An indictment framed upon the 38th section of the 2d article of the act 
concerning crimes and punishments, (R. C. 1845,) charged that the de- 
fendant did “on, &c., at the county of L., unlawfully and feloniously 
make an assault on one D. E., and did then and there feloniously strike 
him, the said D. E., with a large block of wood, being a dangerous 
weapon, whereby he, the said D. E., was maimed, wounded and dis- 

figured,’ &c. Held, no venue to the maiming, wounding and disfigur- 
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VENUE—( Continued.) 
ing was necessary, there being a venue to the assault and stroke. State 
v. Batley, 484; State v. Bohannon, 491. 


WAIVER. 
See Poricy oF INSURANCE, 1, 2. 

1. It is competent for one partner to waive the necessity of demand and 
notice upon a bill drawn in the course of the partnership business, with- 
out special authority for that purpose. Farmers’? & Merchants’ Bank 
v. Lonergan’s Ex’r, 46. 

‘2. The respondent or defendant in error is not precfuded from moving to 
strike out a bill of exceptions allowed and filed out of time, by the fact 
that he may have filed his joinder inerror. Farrar v. Finney, 569. 


WARRANTY. 

1. In a petition upon a breach of warranty of soundness in the sale of a 
horse, it is unnecessary to negative the idea that the defects were ap- 
parent. Labeaume v. Poctlington, 35. 

2. It seems, that the general allegation of unsoundness, without specifica- 
tion, would be sufficient. Ib 

3. Where a bill of sa'e of a patent right is a simple transfer of title, con- 
taining no warranty, the purchaser cannot set up a parol warranty. 
Joliffe v. Collins, 238. . 


WHARFAGE. 
See Lien, 1. 


WILL. 
1. The cases of St. Louis Hospital Association v. Williams’ Adm’r, (19 
Mo. Rep. 509,) and Northcutt v. Northcutt, (20 Mo. Rep. 266,) affirm- 

ed. St. Louis Hospital Association v. Wegman, Adm’r of Williams, 17. 

2. A testator “ willed and bequeathed” certain negroes and all his land to 
his wife, and, in a subsequent section, provided that, at her death, the 

‘ bequests”’ to her should be equally divided among his four children, 

‘ and after specific legacies to the children, concluded his will with the 

declaration that all the bequests in it to his two daughters were “to 

them and the heirs of their bodies.” Held that his intention was, to 
give a life estate in the land to his wife, remainder in fee simple to his 

sons and in fee tail to his daughters; and that under our statute, (R. 
C. 1845, tit. conveyances, § 5,) the effect was to give the daughters 
a life estate, remainder in fee to their children. Chiles v. Bartleson, 
344. 

3. A testator, in his will, devised specific land of an estimated value to 
each of his children, and directed that, upon final distribution, the devi- 
ses should be equalized, and the balance of his estate equally divided. 
Held, that, in equalizing the devises, the child who received land of the 
greatest estimated value, was not to be charged with interest upon the 
excess. Nelson v. Wyan, 347. 

4. In distributing an estate, interest is not to be charged upon advance- 

ments. Ib. 
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WITNESS. 


1. 


The sickness of a witness residing in another state is no ground fora 
continuance, no efforts having been made to take his deposition. Ham- 
iltons v. Moody, 79. 


. Under the practice act of 1849, the wife is a competent witness to sup- 


port the title of a bailee of her husband, in an action in the nature of 
trover against the bailee, to which the husband is not a party. Funk 
v. Dillon, 294. 


. A court cannot direct a verdict for one of two defendants, for the pur- 


pose of enabling his co-defendant to introduce him as a witness, if 
there is any evidence at all against him. Hood v. Mathis, 308. 

It is too late to make the application after the evidence and arguments 
on both sides are closed, when it is altogether within the discretion of 
the court whether the case shall be opened for the admission of furs 
ther evidence. Hood v. Mathis, 308. 


. It is no abuse of the discretion of a court to allow a plaintiff, after the 


argument is commenced, to recall a witness to supply an unintentional 
omission. Ib. 








